“THE QUEEN LATIFAH SHOW”
JOINT PROMOTION AGREEMENT

This Joint Promotion Agreement (“Agreement”) is made on the 	26th day of August, 2013 (“Effective Date”), by and between Trackdown Productions, Inc. (“Trackdown”), as producer of the television series “The Queen Latifah Show” (the “Program”) with offices as set forth below, and KaBOOM!, Inc. (the “Company”), with offices as set below, regarding the construction of a new playground (the “Playground”) to be located at Barnegat Avenue and Kearney Avenue, Seaside Heights, New Jersey 09751 (“Project”), subject to the terms and conditions set forth herein. This Agreement is subject to Company entering into a fully-executed agreement with The Borough of Seaside Heights, New Jersey (the “Borough”) regarding the construction of the Project, to Company entering into a fully-executed agreement with Dr. Pepper Snapple Group (“Dr. Pepper”) regarding the funding of the Project (such agreements with the Borough and Dr. Pepper, the "Project Agreements"), and to those additional provisions contained in the Standard Terms and Conditions attached hereto as Schedule A and incorporated herein by this reference.	Comment by Gail Porter: The playground was built on 8/26 and 8/27.

	Name:
	Trackdown Productions, Inc. 
	Name:
	KaBOOM!, Inc.  

	Address:
	10202 West Washington Blvd.
Culver City, CA 90232
	Address:
	4301 Connecticut Avenue, Suite ML-1
Washington, DC 20008


___________________________________________________________________________________________________________
In consideration of the mutual promises and covenants set forth herein, and other good and valuable consideration, Trackdown and Company (each, a “Party,” collectively, the “Parties”) hereby agree as follows:

1. PROMOTION: Trackdown and Company wish to conduct a joint promotion regarding the Project, subject to the terms and conditions of this Agreement (the “Promotion”). The Program and any material produced pursuant to the Promotion is the exclusive property of Trackdown and may be exhibited throughout the universe in all media now known or hereafter devised, in perpetuity.  

2.	TERM: The term (“Term”) of this Agreement begins on the Effective Date and shall continue until the date all obligations associated
with the Promotion specified in this Agreement are completed, unless extended in writing by the Parties prior to such date.

3.	PRESENTATION: The Promotion will consist of the following elements:

a. Trackdown shall provide:

i. In-Show Integrations: In-show integrations regarding the Project during one (1) episode of the Program to air during the 2013-2014 broadcast season (each, an “In-Show Integration”, collectively, the “In-Show Integrations”) of the Program are as follows:

	In-Show Integrations
	

	Airdate:
	Trackdown shall determine the specific airdate of said episode, which shall be no later than the end of 2013-2014 season.

	In-Show Integration Elements:
	· A visual of a logo on “Let’s Play/KaBOOM!” branded and supplied t-shirts to be worn by Company recruited volunteers participating in the Project. 
· A verbal mention regarding the involvement of Company and the initiative “Let’s Play” as a partner in the construction of the Playground.
· A verbal mention regarding the importance of play for children’s health, development and overall well-being.

	Nature/Scope of In-Show Integration:
	Trackdown shall determine the nature, actual length, scope, placement and wording (if applicable) of the in-show integrations in its sole discretion.

	Other:
	Trackdown shall accord Company and Dr. Pepper Snapple Group a courtesy credit in the end credits of the program; provided, however, Trackdown’s casual or inadvertent failure to provide such credit shall not be deemed a material breach hereof.



ii. Online Integrations:

	Online run date:
	Tentative online run date to start on a date mutually agreed to by the parties.  

	Online Integration Elements:
	· Inclusion of one (1) featured item regarding the Project and the involvement of Company and “Let’s Play” in the Project on QueenLatifah.com and its affiliated social media pages.
· Inclusion of embedded Kaboom! widget on QueenLatifah.com.
· Inclusion of “follow-ups” on the Project and other Company projects on QueenLatifah.com.

	Nature/Scope of Online Integrations:
	Trackdown shall determine the nature, actual length, scope, placement and wording (if applicable) of the online integrations in its sole discretion.



b. Company shall perform the following without any expense to Trackdown:

i. Manage the Project in a manner consistent with Company's ordinary course process to facilitate efforts of the Borough and Dr. Pepper to construct the Playground, in accordance with the terms and subject to the conditions set forth in the Project Agreements; and

ii. Use its commercially reasonable efforts to cooperate with Trackdown (as Trackdown may reasonable request) in connection with Trackdown's production of the In-Show Integrations.

iii. For avoidance of doubt, Company acknowledges and agrees that Trackdown is not responsible in any way for the planning, design, building or maintenance of the Playground.

IN WITNESS WHEREOF, the Parties have caused this Agreement to be signed by persons authorized to contractually bind them as of the date first written above.


Trackdown Productions, Inc.					KABOOM!, INC.


By:_________________________					By:_________________________

Its:_________________________					Its:_________________________

Date:_______________________					Date:_______________________
	                                          	  





1

SCHEDULE A
STANDARD TERMS AND CONDITIONS

1.	APPROVALS: 	Trackdown will have the opportunity to review all materials utilizing its trademarks (including those trademarks, service marks, copyrights, artwork, designs, trade names, logos and other proprietary trade designations protected by law (“Trackdown Marks”) and related to the Program) which are prepared for or in connection with this Promotion by or on behalf of Company prior to any production or distribution thereof. All objections submitted by Trackdown will be mutually discussed and reasonable efforts will be made by the Parties to reach a prompt and satisfactory agreement. However, no materials utilizing Trackdown’s trademarks (including those trademarks, trade names and logos related to the Program) will be distributed by or on behalf of Company without Trackdown’s written consent. Except as may otherwise be consented to in writing by Trackdown, Company’s use of any Trackdown Marks must be pre-approved in writing by Trackdown at least seven (7) business days prior to distribution by Company and shall be subject to the terms set forth in Section 2 below. 

	Company will have the opportunity to review and provide input on the context and representation of Company's trademarks (including those trademarks, service marks, copyrights, artwork, designs, trade names, logos and other proprietary trade designations protected by law (“Company Marks”) (related to Company and the Project) in all materials utilizing Company Marks which are prepared for or in connection with this Promotion prior to the production of the episodes of the Program containing materials utilizing Company’s trademarks referenced in the previous sentence. All objections or corrections submitted by Company concerning the use of Company’s trademarks (including those trademarks, trade names and logos related to Company and the Project) must be communicated by Company to Trackdown within the reasonable timelines specified in writing by Trackdown, based on production needs and subject to the terms set forth in Section 2 below. All objections will be mutually discussed and reasonable efforts will be made to reach a prompt and satisfactory agreement.   However, no materials utilizing Company Marks will be distributed by or on behalf of Trackdown without Company’s written consent.Notwithstanding the foregoing terms set forth in this paragraph to the contrary, Trackdown shall have final approval over all elements of the Program; provided, however, no materials utilizing Company Marks will be distributed by or on behalf of Trackdown without Company’s written consent.  

2.	USE OF TRADEMARKS; OWNERSHIP: Each Party hereby grants to the other Party a royalty-free, nonexclusive license to use and display each other’s trademarks associated with the Promotion (including,  the case of Company, those trademarks, trade names and logos related to Company and the Project, such use to be limited solely to the Promotion contemplated hereby and any advertising or other promotional activities relating thereto which is prepared in accordance with the terms of this  Agreement.  The trademark license granted herein shall include the right to use the foregoing trademarks in the Promotion-related materials described in this Agreement, including, without limitation, any materials approved for use in connection with the Promotional Activities set forth in Section 3 of the term sheet. Neither Party shall use the other’s names or trademarks in a way that would cause any person reasonably to infer or would otherwise convey the impression that the Parties are in any way affiliated with or otherwise acting on behalf of each other.  Company shall not use the name and/or likeness of the host of the Program or Trackdown without the express prior written approval of Trackdown, and shall in no event use the name or likeness of the host of the Program in a way that would cause any person reasonably to infer or would otherwise convey the impression that the host of the Program personally endorses or is in any way affiliated with Company. The Parties acknowledge that every use of the other Party’s trademarks shall inure to the benefit of the other Party or its licensor(s) and that the provisions of this paragraph do not convey to a Party any right, title or ownership interest in the other Party’s trademarks. Neither Party shall take any action or a lack of action which would in any way impair the other Party’s or their respective licensors’ proprietary rights. All use of each other’s trademarks must be pre-approved in writing by the other Party pursuant to the approval procedures set forth in Section 1 of Schedule A or as otherwise specified in the term sheet. As between Company and Trackdown, any material produced pursuant to the Promotion (except for elements thereof consisting of Company trademarks, trade names and/or logos) is the exclusive property of Trackdown and may be exhibited worldwide in all media now known or hereafter devised, in perpetuity.  Company shall have the right to use materials in normal course of business within the U.S. in connection with the Promotion during the Term, as specified in the Agreement.

3.	REPRESENTATIONS AND WARRANTIES: (a) Each Party represents and warrants, to the best of each Party’s knowledge, that its products, services, or performance shall comply in all respects with this Agreement, all applicable federal, state, and local laws and regulations and that no artwork, trademark, logo, copy or other intellectual property used or submitted for this Promotion by such Party shall infringe or violate any rights of any person, contain any libelous or defamatory matter or be false, misleading or deceptive; (b) Each Party represents and warrants, to the best of each Party’s knowledge, that all service or product claims made by it pursuant to or in connection with this Promotion shall be true and correct and fully substantiated in accordance with applicable federal, state and local laws and regulations; (c) Each Party represents and warrants that it has the authority and right to enter into this Agreement and perform the obligations described herein, and that it has no knowledge of the existence of any other contract or agreement that would prevent it from carrying out its respective responsibilities under this Agreement; (d) Company Each Party  represents and warrants that it shall be responsible and liable for any claims, damages, and/or liabilities caused by or resulting from the acts or omissions  gross negligence or willful misconduct of their employees, contractors, subcontractors, agents, representatives and/or affiliates; (e) Company represents and warrants that it shall be responsible for ensuring that all work performed by Company, its employee’s, representatives, agents or contractors, in connection with the In-Show Integrations (including, without limitation, construction or renovation work or services) complies with any and all applicable federal, state, local laws, rules, regulations, ordinances or orders.	Comment by Sony Pictures Entertainment: This is too broad and should be limited to gross negligence or willful misconduct.  But this language is already in the indemnity section (vi), which is where you would find this wording.  This is very rare to see this wording in the Reps & Warrants.

4.	INDEMNIFICATION; COMPLIANCE WITH LAW; Each Party shall indemnify, defend and hold harmless the other, its directors, officers, employees, agents, and affiliates from and against any and all actions, causes of action, claims, demands, liabilities, losses, judgments, damages or expenses and charges of any kind or nature (including but not limited to losses incurred by the Party seeking indemnification) including interest, reasonable attorney’s fees and other costs, expenses and charges which the other may at any time incur, sustain, or become subject to by reason of any claim or claims: (i) Arising out of a material breach of any provision, warranty or representation of this Agreement by the indemnifying Party; (ii) Arising from a failure by the indemnifying Party to comply with any applicable federal, state or local law, rule, regulation, ordinance or order, unless caused by the other; (iii) Arising from the use by the Party seeking indemnification of any trademark, trade name, copyright or other proprietary right provided by the indemnifying Party in connection with the Promotion; (iv) Arising from the advertising, use or consumption of a Party’s product or service, unless caused while in the care, custody or control of the other; (v) Arising from the use of any prize or service provided by a Party as part of the Promotion; (vi) Arising out of the gross negligence or willful misconduct of the indemnifying Party, including any active, negligence and/or negligence imposed under any federal, state and/or local statutory provision, code or common law; and, (vii) in the event Trackdown fails to perform any of the material terms or conditions of this Agreement, Company shall be limited to a remedy at law for such failure to perform, and in no event shall be entitled to seek equitable relief, except in the case of a breach or threatened breach of the confidentiality provisions of Section 7, in which case Company may seek an  injunction. Notwithstanding the foregoing, the Parties acknowledge and agree that, upon completion, the Playground will be owned by the Borough, which will have sole liability for the use and operation thereof and, accordingly, neither Party shall have any liability hereunder, including under clauses (iv) and (v) above, to the other Party in respect of the Playground from and after its completion.  The terms of this Section 4 shall survive the termination of this Agreement for a period of three (3) years. 	Comment by Sony Pictures Entertainment: Isn’t this the same as item (vii)?  Except in (vii), they only have Trackdown.  Doesn’t (vii) contradict item (i)?	Comment by Sony Pictures Entertainment: Here’s the language which is the same as the in the Reps & Warrants section.  Just added the words, “or willful misconduct…”	Comment by Sony Pictures Entertainment: See above Comment [SPE2]

5.	INSURANCE: Company will maintain the following minimum amounts and types of insurance coverage for the Term of the Agreement: (i) One Million USD ($1,000,000) per occurrence and Two Million USD ($2,000,000) in the aggregate in Commercial General liability coverage (including, without limitation, coverage for contractual liability, bodily injury liability, personal injury liability, and property damage liability limits; (ii) Errors and Omissions/Media Liability (including, without limitation, coverage for copyright/trademark infringement, rights of privacy, libel, slander, internet liability, personal and advertising injury and all other coverages customary under an Errors and Omissions/Media liability policy) for limits no less than One Million USD ($1,000,000) per occurrence and Two Million USD ($2,000,000) in the aggregate; and (iii) Workers’ Compensation/Employers’ Liability coverage in accordance with local law, Company shall obtain and maintain worker’s compensation policy for its own employees. endorsed to the above liability policies as additional insureds all of the following: Trackdown Productions, Inc., and each of its parent(s), subsidiaries, licensees, successors, related and affiliated companies, and each of their respective officers, directors, employees, agents, representatives and assigns (the “Additional Insureds”).  Company’s policies will have an endorsement that states the above policies are primary and any insurance maintained by Trackdown is non-contributory.  All of the above policies will have a 30 days prior written notice of cancellation and non-renewal.  Company’s policies shall also have a waiver of subrogation endorsed to Trackdown Productions, Inc., Workers’ Compensation policy in favor of the Additional Insureds.  Company’s insurance carrier(s) will be licensed to do business in the state where Company does business and have an A.M. Best Guide Rating of A:VII or better.  Company will provide Trackdown Productions, Inc., with certificates of insurance  confirming the above coverages and endorsements no later than the Effective Date of the Agreement. 

6.	CONSUMER COMPLAINTS: Trackdown and Company agree to cooperate with each other in every reasonable manner to deal appropriately with any consumer complaints which may arise from the Promotion, and in a manner which shall have due regard for the good name and customer good will of each Party. Without limiting the generality of the foregoing, Trackdown and Company shall, when reasonably requested by the other, undertake such factual investigation of consumer complaints arising out of their respective products or services as may be reasonably requested by the other and provide such information as is reasonably requested. Any written complaints received by one Party that relate to another Party’s product shall be promptly forwarded to that Party for response at the address below:



	Name:
	Trackdown Productions, Inc. 
	Name:
	KaBOOM!, Inc.

	Address:
	10202 West Washington Blvd.
Culver City, CA 90232
	Address:
	4301 Connecticut Avenue, Suite ML-1
Washington, DC 20008

	Attn:
	Legal Department
	Attn:
	

	Facsimile:
	(310) 244-0039
	Facsimile:
	



7.	PUBLICITY; CONFIDENTIALITY: Company shall not consent to and/or authorize any promotion or publicity in connection with this Agreement without the express prior written approval of Trackdown.  Following the execution of this Agreement, the Parties agree to coordinate efforts to issue a press release announcing the Promotion, provided that the content, timing and issuance of any such release shall be subject to Trackdown’s prior written approval. Each Party shall keep confidential any confidential business information relating to the other Party including, but not limited to, any and all technical and commercial information, sales information, promotion plans, market information, plans and strategies, customer lists, marketing surveys and data, marketing research, financial information, and other data pertaining to the substantiation, creation or evaluation of advertising (collectively, the “Confidential Information”) discussed or disclosed in the course of performing this Agreement. The Confidential Information shall exclude information that: (a) at the time of disclosure, is in the public domain; (b) after disclosure, becomes part of the public domain, by publication or otherwise through no fault of the receiving Party; (c) a Party can show by written documentation was in its possession at the time of the disclosure and was not acquired, directly or indirectly, from the other Party; or (d) is later furnished or made known to one of the Parties by third parties as a matter of right and without restriction on disclosure. The terms of this paragraph shall survive the termination of this Agreement. If a receiving Party is required by law to disclose any Confidential Information, such receiving Party, to the extent not prohibited by law, shall provide the disclosing Party with prompt notice of such request(s) so that the disclosing Party, at its sole cost, may seek confidential treatment for such information. In the event that such protective order or other remedy is not obtained, or that the disclosing Party grants a waiver hereunder, the receiving Party may furnish that portion (and only that portion) of the Confidential Information that the receiving Party is legally required to disclose and the receiving Party, at the cost of the disclosing Party, shall seek confidential treatment for such disclosed information.

[bookmark: _GoBack]8.	TERMINATION: Each Party may terminate this Agreement in the event of material breach by the other Party, provided that such Party has given the other Party thirty (30) days written notice of such breach, identified the nature of the breach, and within said notice period, the breaching Party has failed to reasonably cure the asserted breach.  Either Party may also terminate this Agreement if the other Party shall commence a voluntary case or other proceeding seeking liquidation, reorganization or other relief under any bankruptcy, insolvency or similar law, or shall make a general assignment for the benefit of creditors, or shall have an involuntary case or other proceeding instituted against it seeking similar relief.  Either Party may terminate this Agreement upon written notice to the other Party if the terminating Party determines in good faith that any action by the other Party or any of the other Party’s directors, officers or controlled affiliates or, in the case of Trackdown, the host of the Program, violates the terminating Party’s standards and practices (as the same may be determined from time to time by the terminating Party in its sole discretion); provided, however, that prior exercising such termination right, (i) the terminating Party shall advise the other Party (whether pursuant to a Suspension Notice (as defined below) or otherwise), after which the other Party shall attempt to address such failure in a manner acceptable to the terminating Party, (b) shall use its commercially reasonable efforts to arrange an meeting between senior executives of each Party to attempt to address such failure if the same is not resolved by the other Party and (c) may at any time after the occurrence of such failure, upon written notice to the other Party (which notice shall detail such failure with reasonable specificity (a "Suspension Notice"), immediately suspend all or any applicable portion of the Promotion until such time, if ever, as such failure has been remedied in a manner acceptable to the terminating Party, and the other Party shall use its commercially reasonable efforts to suspend such portion of such Promotion as promptly as possible.  Notwithstanding anything herein to the contrary, the terminating Party shall have the right to terminate this Agreement by providing to the other Party no less than two (2) business days' prior written notice of its intent to so terminate this Agreement following delivery of a Suspension Notice.

9.   GOVERNING LAW; ARBITRATION: This Agreement and any claim or dispute arising out of or related to this Agreement or the transactions contemplated hereby, whether in contract, tort or otherwise, shall be governed by and construed in accordance with the laws in effect in the State of California, without giving effect to the conflicts of law principles. Any action, proceeding, controversy, dispute or claim arising out of or relating to this Agreement, the breach thereof, its enforcement, arbitrability or interpretation shall be submitted to JAMS for final and binding arbitration, to be held in Los Angeles County, California, before a single arbitrator who shall be a retired judge, in accordance with California Code of Civil Procedure §§ 1280 et seq.  The arbitrator shall be selected by mutual agreement of the Parties or, if the Parties cannot agree, then by striking from a list of arbitrators supplied by JAMS.  The arbitration shall be a confidential proceeding, closed to the general public.  The arbitrator shall issue a written opinion stating the essential findings and conclusions upon which the arbitrator’s award is based.  The Parties will share equally in payment of the arbitrator’s fees and arbitration expenses and any other costs unique to the arbitration hearing (recognizing that each side bears its own deposition, witness, expert and attorneys’ fees and other expenses to the same extent as if the matter were being heard in court). The arbitrator shall have the power to enter temporary restraining orders and preliminary and permanent injunctions to the extent the same is not precluded by any provision of this Agreement.  Neither party shall be entitled or permitted to commence or maintain any action in a court of law with respect to any matter in dispute until such matter shall have been submitted to arbitration as herein provided and then only for the enforcement of the arbitrator’s award; provided, however, that prior to the appointment of the arbitrator or for remedies beyond the jurisdiction of an arbitrator, at any time, either party may seek pendente lite relief in a court of competent jurisdiction, without thereby waiving its right to arbitration of the dispute or controversy under this section.  Notwithstanding anything to the contrary herein, Company hereby irrevocably waives any right or remedy to seek and/or obtain injunctive or other equitable relief or any order with respect to, and/or to enjoin or restrain or otherwise impair in any manner, the production, distribution, exhibition or other exploitation of any motion picture, production or project related to Trackdown and its parents, subsidiaries and affiliates, or the use, publication or dissemination of any advertising in connection with such motion picture, production or project.  THE PARTIES HEREBY WAIVE THEIR RIGHT TO JURY TRIAL WITH RESPECT TO ALL CLAIMS AND ISSUES ARISING UNDER, IN CONNECTION WITH, TOUCHING UPON OR RELATING TO THIS AGREEMENT, THE BREACH THEREOF AND/OR THE SCOPE OF THE PROVISIONS OF THIS SECTION 8, WHETHER SOUNDING IN CONTRACT OR TORT, AND INCLUDING ANY CLAIM FOR FRAUDULENT INDUCEMENT THEREOF.

10.	ADVERSE PUBLICITY; FORCE MAJEURE: If Company product or service included in this Promotion is the subject of adverse publicity, including but without limitation, contamination of the product, criminal or otherwise, or a market withdrawal or a recall, which in the reasonable judgment of Trackdown is or may be detrimental to the intended purpose of the Promotion, then Trackdown may elect to terminate those aspects of the Promotion which it is reasonably feasible to terminate.  In the event the Program is cancelled prior to the completion of the 2013-2014 season, neither Party shall have an obligation to continue to perform its commitments not yet performed as of the date of the taping of the last episode of the Program.

11. MISCELLANEOUS

a. RELATIONSHIP OF THE PARTIES: Nothing contained herein shall place the Parties in the relationship of partners, joint venturers, principal-agent, or employer-employee and neither party shall have any right to obligate or bind the other in any manner whatsoever. 
b. NOTICES: All notices, requests, or other communications to be given by a Party hereto shall be in writing (including facsimile, e-mail, or similar writing) and shall be given to the addresses set forth above or such other address or facsimile number as such Party may hereafter specify by notice to the other Party. Each such notice, request, or other communication shall be effective (i) if given by facsimile or e-mail, when such facsimile or e-mail is transmitted to the specific facsimile number or e-mail address, as applicable, with confirmation of facsimile transmission by the transmitting equipment or confirmation of e-mail transmission by non-automated reply e-mail from the recipient or (ii) if give by any other means, when delivered at the specified address.
c. ASSIGNMENT: Other than to its parent company or related companiescontrolled affiliates, neither Party shall assign its rights or obligations under this Agreement without the prior written consent of the other Party. Any assignment in violation of the foregoing shall be null and void. The rights and obligations of the Parties hereunder shall inure to the benefit of and bind their respective successors, permitted assigns, and legal representatives.
d. COUNTERPARTS: This Agreement may be executed in counterparts and may be transferred by facsimile or Adobe Acrobat file (.pdf), each of which shall be deemed an original, and which together shall constitute an entire agreement.

12. COMPLETE AGREEMENT, WAIVER AND INVALIDITY: This Agreement sets forth the entire agreement between the Parties, superseding any and   all prior verbal or written communications with respect to the terms hereof, and may only be altered, modified or changed by a writing signed by the Parties. No consent to or waiver of any breach or default in the performance of any obligations hereunder shall be deemed or construed to be a consent to or waiver of any other breach or default of the performance of any of the same or other obligations hereunder. Failure on the part of any Party to complain of any act or failure to act of any Party or to declare any Party in default irrespective of the duration of such failure, shall not constitute a waiver of rights hereunder and no waiver hereunder shall be effective unless it is in writing and executed by the Party waiving the breach or default hereunder. If any provision of this Agreement shall, in whole or in part, prove to be invalid for any reason, such invalidity shall not affect the remainder of this Agreement, which shall stand as if such invalid provision, or invalid portion thereof, had not been a part hereof.

