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NOTE TO INTERESTED BIDDERS: 
Please take note that the terms and conditions contained in this document will be used to contract with the successful bidder/s which terms will govern the contractual relationship between the parties for the duration of the engagement.

The marked text and the schedules attached to this document will be completed by using the commercial content contained in the terms of reference as well as your submission documentation.
CONTRACT FOR PROFESSIONAL TRANSACTION ADVISORY SERVICES TO THE GOVERNMENT OF SOUTH AFRICA FOR THE PROCUREMENT OF INDEPENDENT POWER PRODUCERS UNDER THE RENEWABLE ENERGY FEED-IN TARIFF (REFIT) PROGRAM
Entered into between:

THE DEVELOPMENT BANK OF SOUTHERN AFRICA LIMITED

a development funding institution reconstituted and incorporated in terms of the Development Bank of Southern Africa Act, No. 13 of 1997
(“DBSA”)
and

THE SERVICE PROVIDER
a private company duly incorporated in accordance with the laws of the Republic of South Africa, with Registration Number: insert
(“the Service Provider”)
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1. DEFINITIONS AND INTERPRETATION
1.1
In this Agreement the following definitions will apply:
1.1.1
Affiliates mean any person or entity Controlling, Controlled by or under common control with such Party;
1.1.2
Agents means directors, officers, employees, agents, professional advisers, contractors, sub-contractors or any Affiliate of either Party;
1.1.3
Agreement means this Agreement together with the schedules and any appendices attached hereto;
1.1.4
Control means the power, direct or indirect, to direct or cause the direction of the management and policies of such entity whether by contract, ownership of shares, membership of the board of directors, agreement or otherwise and, in any event and without limitation of the foregoing, any entity owning more than 50% (fifty percent) of the voting securities of a second entity shall be deemed to control that second entity.  The terms “Controlling” and “Controlled” shall have a corresponding meaning;
1.1.5
Commencement Date means insert;
1.1.6
Confidential Information means Information relating to one Party or its Agents (the “Disclosing Party”) and/or the business carried on or proposed or intended to be carried on by the Disclosing Party and which is made available in connection with this Agreement to the other Party (the “Receiving Party”) (or its Agents) by the Disclosing Party (or its Agents) or which is recorded in agreed minutes following oral disclosure to the Receiving Party and any other information which is otherwise made available by the Disclosing Party (or its Agents) to the Receiving Party (or its Agents), whether before, on or after the date of this Agreement, including any information, analysis or specifications derived from, containing or reflecting such information but excluding information which:
1.1.6.1
is publicly available at the time of its disclosure or becomes publicly available (other than as a result of disclosure by the Receiving Party or any of its Agents contrary to the terms of this Agreement); or
1.1.6.2
was lawfully in the possession of the Receiving Party or its Agents (as can be demonstrated by its written records or other reasonable evidence) free of any restriction as to its use or disclosure prior to its being so disclosed; or
1.1.6.3
following such disclosure, becomes available to the Receiving Party or its Agents (as can be demonstrated by its written records or other reasonable evidence) from a source other than the Disclosing Party (or its Agents), which source is not bound by any duty of confidentiality owed, directly or indirectly, to the Disclosing Party in relation to such information.
1.1.7
Contract Year means each consecutive 12 (twelve) month period from the Commencement Date;
1.1.8
Default means any breach of the obligations of either Party or any act, omission, negligent act or statement of either Party, its employees, agents or sub-contractors and in respect of which liability arises from the defaulting Party to the other;
1.1.9
Deliverables means the deliverables as described in Schedule 1 (Services) which the Service Provider must deliver to DBSA as part of the Services;
1.1.10
Fees means the charges for the Services calculated in accordance with Schedule 2 (Fees);
1.1.11
Information means all information including, without limitation, any information relating to systems, operations, plans, intentions, market opportunities, know-how, trade secrets and business affairs in whatever form, whether in oral, tangible or in documented form and, if in tangible or documented form, whether marked or identified as being proprietary or not;
1.1.12
Intellectual Property Rights includes any copyright, design rights, patents, inventions, logos, business names, service marks and trademarks, Internet domain names, moral rights, rights in databases, data, source codes, reports, drawings, specifications, know how, business methods and trade secrets, applications for registration, and the right to apply for registration, for any of these rights and all other intellectual property rights and equivalent or similar forms of protection existing anywhere in the world;
1.1.13
Management Information means the information to be provided by the Service Provider from time to time under this Agreement;
1.1.14
Party means any one of the Parties to this Agreement. The term “Parties” shall have a corresponding meaning;
1.1.15
Personnel means the employees, agents and approved sub-contractors of the Service Provider who are assigned to perform the Services;
1.1.16
Regulator means any person/entity having regulatory or statutory authority over any part of the Services or the Service Provider’s business;
1.1.17
Regulatory Requirements means all legal and regulatory requirements in the Republic of South Africa and any other jurisdiction from which the Services are delivered that are applicable in relation to the Services;
1.1.18
Representative means the appointed DBSA and Service Provider representatives;
1.1.19
Security Policy means the DBSA security policies and procedures in place as amended from time to time;
1.1.20
Services means the professional consultancy services to be provided by the Service Provider as more fully described in Schedule 1 (Services);
1.1.21
Supplier Tools means all know-how, development tools, processes, methodologies and technologies which are vested in or licensed to the Service Provider and which are used by the Service Provider in performing the Services;
1.1.22
Third Party means any person or entity which is not a Party to this Agreement;
1.1.23
Value Added Tax means value added tax imposed in terms of the Value Added Tax Act, No 89 of 1991 (as amended), including any similar tax which may be imposed in place thereof from time to time; and
1.2
In this Agreement, unless the context otherwise requires:

1.2.1
if any provision in a definition is a substantive provision conferring rights or imposing obligations on a Party, notwithstanding that it is only in the interpretation clause, effect shall be given to it as if it were a substantive provision in the body of the Agreement;
1.2.2
in this Agreement a Party includes a reference to that Party’s successors in title and assigns allowed at law;
1.2.3
any reference in this Agreement to:

1.2.3.1
"business hours" shall be construed as being the hours between 08h30 and 17h00 on any business day.  Any reference to time shall be based upon South African Standard Time;
1.2.3.2
"days" shall be construed as calendar days unless qualified by the word "business", in which instance a "business day" will be any day other than a Saturday, Sunday or public holiday as gazetted by the government of the Republic of South Africa from time to time;
1.2.3.3
"law" means any law of general application and includes the common law and any statute, constitution, decree, treaty, regulation, directive, ordinance, by-law, order or any other enactment of legislative measure of government (including local and provincial government) statutory or regulatory body which has the force of law;
1.2.3.4
"person" means any person, company, close corporation, trust, partnership or other entity whether or not having separate legal personality; and
1.2.3.5
"writing" means legible writing and in English and excludes any form of electronic communication contemplated in the Electronic Communications and Transactions Act, No 25 of 2002.

1.2.4
the words "include" and "including" mean "include without limitation" and "including without limitation".  The use of the words "include" and "including" followed by a specific example or examples shall not be construed as limiting the meaning of the general wording preceding it;
1.2.5
the words "shall" and "will" and "must" used in the context of any obligation or restriction imposed on a party have the same meaning;
1.2.6
words and expressions defined in any clause shall, unless the application of any such word or expression is specifically limited to that clause, bear the meaning assigned to such word or expression throughout this Agreement;
1.2.7
unless otherwise provided, defined terms appearing in this Agreement in title case shall be given their meaning as defined, while the same terms appearing in lower case shall be interpreted in accordance with their plain English meaning;
1.2.8
a reference to any statutory enactment shall be construed as a reference to that enactment as at the Commencement Date and as amended or substituted from time to time;
1.2.9
unless specifically otherwise provided, any number of days prescribed shall be determined by excluding the first and including the last day or, where the last day falls on a day that is not a business day, the next succeeding business day;
1.2.10
if the due date for performance of any obligation in terms of this Agreement is a day which is not a business day then (unless otherwise stipulated) the due date for performance of the relevant obligation shall be the immediately preceding business day;
1.2.11
where figures are referred to in numerals and in words, and there is any conflict between the two, the words shall prevail, unless the context indicates a contrary intention;
1.2.12
the rule of construction that this Agreement shall be interpreted against the Party responsible for the drafting of this Agreement, shall not apply;
1.2.13
the expiration or termination of this Agreement shall not affect such of the provisions of this Agreement as expressly provide that they will operate after any such expiration or termination or which of necessity must continue to have effect after such expiration or termination, notwithstanding that the clauses themselves do not expressly provide for this;
1.2.14
no provision of this Agreement shall (unless otherwise stipulated) constitute a stipulation for the benefit of any person (stipulatio alteri) who is not a party to this Agreement;
1.2.15
whenever any person is required to act "as an expert and not as an arbitrator" in terms of this Agreement, then:

1.2.15.1
the determination of the expert shall (in the absence of manifest error) be final and binding;
1.2.15.2
subject to any express provision to the contrary, the expert shall determine the liability for his or its charges, which shall be paid accordingly;
1.2.15.3
the expert shall be entitled to determine such methods and processes as he or it may, in his or its sole discretion, deem appropriate in the circumstances provided that the expert may not adopt any process which is manifestly biased, unfair or unreasonable;
1.2.15.4
the expert shall consult with the relevant parties (provided that the extent of the expert's consultation shall be in his or its sole discretion) prior to rendering a determination; and
1.2.15.5
having regard to the sensitivity of any confidential information, the expert shall be entitled to take advice from any person considered by him or it to have expert knowledge with reference to the matter in question.

1.2.16
any reference in this Agreement to "this agreement" or any other agreement or document shall be construed as a reference to this Agreement or, as the case may be, such other agreement or document, as amended, varied, novated or supplemented from time to time.
1.2.17
in this Agreement the words "clause" or "clauses" and "annexure" or "annexures" and "schedule" or "schedules" or refer to clauses of and annexures or schedules to this Agreement.
2. Duration

This Agreement shall commence on the [Insert Date] and shall continue for a term of [Insert term] years, unless terminated in accordance with the provisions of this Agreement or otherwise in accordance with law.

3. CONSULTANTCY SERVICES

3.1 The Service Provider will perform the Services and its obligations to DBSA set out in Schedule 1 (Services) of this Agreement for the duration thereof.

3.2 The Service Provider acknowledges that it is not the exclusive Service Provider of any of the Services to DBSA.
4. DELIVERABLES
4.1 The Service Provider shall provide DBSA with the Deliverables set out in Schedule 1 (Services). DBSA shall carry out a formal acceptance and signoff process as set forth in clause 2.2 (Acceptance Process) in Schedule 1 (Services) to confirm if the Deliverables are meeting the agreed acceptance criteria.

4.2 If, in DBSA’s reasonable opinion, the Deliverables do not pass the formal acceptance and signoff process, then DBSA may elect at its sole discretion either to:

4.2.1 require the Service Provider at the Service Provider 's own expense to correct the Deliverables within 7 (seven) days of notification to meet the agreed acceptance criteria and notify DBSA that the Deliverables are ready for the formal acceptance and signoff process to be repeated within 3 (three) days after receipt of such notice; or

4.2.2 accept the Deliverables subject to an abatement of the Fees agreed with the Service Provider in good faith within 14 (fourteen) days of such election, such abatement to be an amount which the Parties shall agree is reasonable taking into account all circumstances including the loss to DBSA of the requirements which were described in the agreed acceptance criteria but which were not included in the Deliverables.

4.3 Where the Deliverables does not pass the repeated formal acceptance and signoff process conducted pursuant to clause 4.2.1 (Deliverables) above or the parties fail to reach agreement as to an abatement of the Fees pursuant to clause 4.2.2 (Deliverables) above, DBSA may:

4.3.1 re-exercise either of the options set out in clause 4.2 (Deliverables); or 

4.3.2 at its discretion, reject the Deliverables as not being in conformity with the agreed acceptance criteria and terminate this Agreement on written notice to the Service Provider. 

4.4 If DBSA terminates this Agreement in accordance with clause 4.3.2 (Deliverables) then the Service Provider shall forthwith refund to DBSA all of the Fees and other sums previously paid to the Service Provider in respect of the rejected Deliverables.

4.5 If, in DBSA’s reasonable opinion, the Deliverables has passed the formal acceptance and signoff process then DBSA shall sign a deliverable acceptance form and forward it to the Service Provider as soon as reasonably practicable.

4.6 Provided always that if DBSA fails to sign the deliverable acceptance form under clause 4.5 (Deliverables) within thirty (30) days of completion of the formal acceptance and signoff process then the Deliverables shall be deemed to be accepted by DBSA.

5. FEES
5.1 In consideration for providing the Services DBSA shall pay the Service Provider the amounts specified in Schedule 2 (Fees).

5.2 For any amounts payable by DBSA to the Service Provider under this Agreement, the Service Provider shall invoice DBSA the Fees, and DBSA shall pay the Service Provider in accordance with the invoicing and payment provisions set out in this clause 5 (Fees, Invoicing and Payment) of the Agreement.

5.3 The Parties acknowledge that the pricing specified in Schedule 2 (Fees) is intended to be comprehensive and unless explicitly stated to the contrary, DBSA shall not be liable for any cost not stated in Schedule 2 (Fees). The Service Provider shall be obligated to comprehensively define all costs associated with any Services to be delivered by them in terms of this Agreement and any omission by the Service Provider in doing so shall be for its own account. 

5.4 The Service Provider shall deliver the Deliverables on the delivery dates specified in clause 2.1 (Deliverables) of Schedule 1 (Services) and shall only be entitled to invoice DBSA for the Deliverables once such Deliverables have been accepted (or on such other dates as may be agreed to by the Parties) by DBSA in terms of the acceptance process set forth in clause 4 (Deliverables) of this Agreement. 

5.5 DBSA shall not be obligated to pay for any additional hours worked by the Service Provider, to ensure that the Deliverables meet the agreed acceptance criteria, if the Deliverables failed the formal acceptance and sign off process set forth in clause 4 (Deliverables) of this Agreement or to complete the Deliverables if the Service Provider failed to deliver the Deliverables on the agreed delivery dates, unless such failure to pass the formal acceptance and sign off process or the late delivery of the Deliverables was caused by DBSA, in which case DBSA shall compensate the Service Provider on a time and material basis for any additional hours worked, based on the rates mutually agreed to at the time.

5.6 DBSA shall pay such amounts to the Service Provider once such amounts have become due and payable to the Service Provider for the provision of such Services stipulated in Schedule 1 (Services). Fees will be a fixed price and payment will be based on output of specific Deliverables or such other basis as set out in Schedule 2 (Fees). In exceptional circumstances, the Parties may agree on Fees based on a time and material basis. 

5.7 If the Fees under this Agreement are based on a time and material basis, the Service Provider shall maintain records of the hours worked by its Personnel in the performance of the Services and of the expenses incurred, for which payment is due in accordance with this Agreement. 

5.8 The Service Provider shall maintain complete and accurate records of, and supporting documentation for, the amounts billed to and payments made by DBSA under this Agreement, in accordance with generally accepted accounting principles applied on a consistent basis. The Service Provider agrees to provide DBSA with any and all information with respect to each invoice as may be reasonably requested by DBSA to verify accuracy and compliance with the provisions of this Agreement. DBSA shall ensure that all of DBSA’s records and information supplied to the Service Provider are accurate and are verified in order to enable the Service Provider to invoice DBSA for the Services.

5.9 DBSA is entitled to audit such records within 12 (twelve) months of the date the Service is provided, for the specific purpose of verifying that amounts invoiced by the Service Provider are correct and in accordance with this Agreement. 

5.10 All Fees and charges set out in this Agreement are exclusive of Value Added Tax and any other statutory levies, taxes and imposts as may be levied thereon from time to time, which shall be added to all invoices at the statutory rate applicable from time to time. 

5.11 All expenses shall be charged, after the written consent of the DBSA has been obtained before such expenses have been incurred, at net documented cost (based on actual out‑of‑pocket expenses). Expenses may only include business travel, accommodation and meals associated with Service Provider’s Personnel being required to travel to locations other than the normal work place.  Fees must be itemised for each day by person, type and amount of expense.  
6. DBSA’S OBLIGATIONS
6.1 DBSA shall as soon as reasonably possible following the Service Provider’s reasonable request, provide the Service Provider with such information concerning DBSA’s operations and activities as may be reasonably necessary for the Service Provider to comply with its obligations under this Agreement.

6.2 DBSA’s Obligation under clause 6.1 (DBSA’s Obligations) shall be subject at all times to:

6.2.1 any DBSA’s security rules and requirements; and

6.2.2 the confidentiality obligations under the Agreement.

6.3 DBSA shall provide the Service Provider and its Personnel such access to DBSA’s Sites as is reasonably necessary in DBSA’s opinion to allow the Service Provider to perform its obligations under this Agreement.
7. WARRANTIES AND UNDERTAKINGS
7.1 The Service Provider warrants, represents and undertakes on an ongoing basis that:
7.1.1 the Deliverables will be free from defect, free from any Third Party rights and interests (including liens, charges and options) and that the use or possession by DBSA of any Deliverables will not subject DBSA to any claim for infringement of any Intellectual Property Rights of any Third Party;
7.1.2 all documents, data, software or other materials relevant to the supply of the Services are kept under secure conditions with appropriate back-up arrangements in place;

7.1.3 the Service Provider has and will continue to have all rights in and to the Supplier Tools necessary to perform the Service Provider’s obligations under this Agreement; 

7.1.4 the performance of its obligations under this Agreement and DBSA’s use of the Services, any of the Deliverables and any licences granted by the Service Provider to DBSA will not infringe any Intellectual Property Rights of any Third Party;

7.2 Except as expressly stated in this Agreement, all warranties and conditions, whether express or implied by statute, common law or otherwise are hereby excluded to the extent permitted by law.

8. INTELLECTUAL PROPERTY RIGHTS
8.1 All Intellectual Property Rights belonging to a Party prior to the execution of this Agreement shall remain vested in that Party.

8.2 None of the Intellectual Property Rights in DBSA’s trademarks and brands shall be used by the Service Provider for any purpose without DBSA’s prior written consent.

8.3 The Service Provider and its Affiliates will retain all Intellectual Property Rights in the Supplier Tools.  The Service Provider hereby grants, and will procure that its Affiliates grant, to DBSA a royalty-free, non-exclusive, non-transferable licence to use the Supplier Tools to the extent necessary to receive the Services during the term of this Agreement.

8.4 The Service Provider and its Affiliates will retain all Intellectual Property Rights in the Deliverables.  The Service Provider hereby grants, and will procure that its Affiliates and Agents grant, to DBSA a royalty-free, non-exclusive, non-transferable, perpetual licence to use the Deliverables.

8.5 Where there are modifications to pre-existing material which are inseparable from the pre-existing material, then the Party which owns the pre-existing material will own the modifications.
9. INTELLECTUAL PROPERTY RIGHTS INDEMNITY
9.1 The Service Provider shall at all times whether during or after termination or expiry of this Agreement, indemnify and keep indemnified DBSA against all losses, claims, damages, liabilities, additional licence fees and expenses (including all reasonable legal fees) incurred by or awarded against DBSA or which are agreed by DBSA to be paid by way of settlement or compromise arising out of or in relation to any infringement or alleged infringement of any Intellectual Property Rights of any Third Party which is suffered by DBSA as a result of DBSA’s receipt of the Services or its use or possession of the  Supplier Tools, Deliverables, or any part thereof, (“IPR Claim”) provided that DBSA shall:

9.1.1 allow the Service Provider to conduct all negotiations and proceedings and give the Service Provider all reasonable assistance in relation to the IPR Claim, each at the Service Provider’s cost; and

9.1.2 make no admission relating to the IPR Claim.

9.2 DBSA shall notify the Service Provider in writing as soon as is reasonably practicable of any IPR Claim of which DBSA has notice.

9.3 The Service Provider shall conduct the litigation diligently using competent counsel and in such a way as not to bring the reputation or name of DBSA into disrepute.

9.4 The Service Provider shall not be entitled to settle or compromise any IPR Claim made against DBSA without DBSA’s prior written consent (not to be unreasonably withheld).  

9.5 If at any time an IPR Claim is made, the Service Provider may, at its own expense and sole option, either:

9.5.1 procure for DBSA the right to continue using the relevant services, Supplier Tools or Deliverables; or

9.5.2 replace or modify the Services, Supplier Tools or Deliverables with non-infringing substitutes, provided that any substitute shall not materially prejudice DBSA’s use of the Services, Supplier Tools or Deliverables and that such substitution will be carried out so as to avoid or reduce insofar as possible any interruption to DBSA’s business operations.

9.6 If the Service Provider has availed itself of its rights to modify the Deliverables or to supply substitute item(s) under clause 9.5.2 (Intellectual Property Rights Indemnity) or to procure a licence in accordance with clause 9.5.1 (Intellectual Property Rights Indemnity) and such exercise of the said rights has not avoided the relevant IPR Claim, then DBSA may:

9.6.1 at its option return the Deliverables to the Service Provider and, without prejudice to the indemnity in clause 9.1 (Intellectual Property Rights Indemnity), the Service Provider shall refund in full all Fees paid by DBSA under this Agreement in relation to such Deliverables; or

9.6.2 at its option terminate this Agreement by giving the Service Provider 30 (thirty) days written notice.
10. PROGRESS AND REVIEW MEETINGS

10.1 The Representatives, if any, appointed in terms of this Agreement shall meet and conduct review meetings to monitor the delivery of the Services no less than once a quarter or more frequently as agreed between the Parties.

10.2 The Service Provider shall provide reports and management information in the manner and at the times as agreed to from time to time between the Parties.

10.3 Any change in either Party’s Representative shall be promptly notified in writing to the other Party.
11. CONFIDENTIAL INFORMATION

11.1 From time to time during the duration of this Agreement, Confidential Information may be given by one Party to this Agreement (“the Disclosing Party”) to the other Party (“the Recipient”).

11.2 The Receiving Party will treat and keep all Confidential Information as secret and confidential and will not, without the Disclosing Party’s written consent, directly or indirectly communicate or disclose (whether in writing or orally or in any other manner) Confidential Information to any other person other than in accordance with the terms of this Agreement.

11.3 The Receiving Party will only use the Confidential Information for the sole purpose of complying with its obligations under this Agreement.

11.4 Notwithstanding clause 11.2 (Confidential Information) the Receiving Party may disclose Confidential Information:

11.4.1 to those of its Agents who strictly need to know the Confidential Information for the sole purpose set out in clause 11.3 (Confidential Information) provided that the Receiving Party shall ensure that such Agents are made aware prior to the disclosure of any part of the Confidential Information that the same is confidential and that they owe a duty of confidence to the Disclosing Party on the same terms as contained in this Agreement.  The Receiving Party shall at all times remain liable for any actions of such Agents that would constitute a breach of this Agreement; or 

11.4.2 to the extent required by law or the rules of any applicable regulatory authority, subject to clause 11.5 (Confidential Information) below.

11.5 If the Receiving Party is required to disclose any Confidential Information in accordance with clause 11.4.2 (Confidential Information) above, it shall promptly notify the Disclosing Party so that the Disclosing Party may have an opportunity to prevent the disclosure through appropriate legal means and the Receiving Party shall co-operate with the Disclosing Party regarding the form, nature, content and purpose of such disclosure or any action which the Disclosing Party may reasonably take to challenge the validity of such requirement. 

11.6 The contents and the existence and the scope of this Agreement are Confidential Information.

11.7 If any Confidential Information is copied, disclosed or used otherwise than as permitted under this Agreement then, upon becoming aware of the same, without prejudice to any rights or remedies of the Disclosing Party, the Receiving Party shall as soon as practicable notify the Disclosing Party of such event and, if requested by the Disclosing Party, take such steps (including the institution of legal proceedings) as shall be necessary to remedy (if capable of remedy) the default and/or to prevent further unauthorised copying, disclosure or use.

11.8 Notwithstanding whether the Receiving Party uses the Confidential Information in  accordance with this Agreement or not (including modifying or amending the Confidential Information), all Confidential Information shall remain the property of the Disclosing Party and its disclosure shall not confer on the Receiving Party any rights of the Disclosing Party (or its Agents), including Intellectual Property rights, over the Confidential Information whatsoever beyond those contained in this Agreement.

11.9 Use by the Receiving Party of any Confidential Information in accordance with the terms of this Agreement will not infringe the Intellectual Property of any other person and no notification of any actual or potential claim alleging such infringement has been received by the Disclosing Party.

11.10 The Receiving Party agrees to ensure proper and secure storage of all Confidential Information and any copies thereof to at least the same standard as the Receiving Party keeps its own Confidential Information.  The Receiving Party shall not make any copies or reproduce in any form any Confidential Information except for the purpose of disclosure as permitted in accordance with this Agreement.

11.11 The Receiving Party shall keep a written record, to be supplied to the Disclosing Party upon request, of the Confidential Information received and any copies made thereof and, so far as is reasonably practicable, of the location of such Confidential Information and any copies thereof.

11.12 Without prejudice to any other rights or remedies of the Disclosing Party, the Receiving Party acknowledges and agrees that damages would not be an adequate remedy for any breach by it of the provisions of this clause 11 (Confidential Information) and that the Disclosing Party shall be entitled to seek the remedies of injunction, specific performance and other equitable relief for any threatened or actual breach of any such provision buy the Receiving Party or its Agents, and no proof of special damages shall be necessary for the enforcement of the rights under this clause 11 (Confidential Information).

12. Limitation of Liability
12.1 Subject to clause 12.3 (Limitation of Liability) the total respective liability of DBSA and the Service Provider in respect of a claim arising in terms of this Agreement (whether arising from negligence, breach of contract or otherwise howsoever) (in this clause, “Default”) will be limited to 100% (one hundred percent) of the total Fees paid to the Service Provider in terms of the Equipment provided in question, in the Contract Year immediately preceding that in which the event giving rise to the liability arises (or where such event arises in the first Contract Year of this Agreement, the actual total Fees paid together with the projected Fees for the remainder of the first Contract Year). 
12.2 Subject to clause 12.3, in no event shall either party be liable to the other party for indirect or consequential loss or damage, loss of profits, business, revenue, goodwill or anticipated savings suffered by the other party during the term of this Agreement.
12.3 Neither party excludes or limits liability to the other party for death, personal injury caused by its proven gross negligence or that of its employees, for fraud or theft by it or its employees and for a breach of any of the provisions under clause 9 (Intellectual Property Rights Indemnity), clause 11 (Confidential Information) and clause 13 (Regulatory Indemnity).
12.4 The Parties expressly agree that if any limitation or provision contained or expressly referred to in this clause 12 (Limitation of Liability) is held to be invalid under any applicable statute or rule of law it will to that extent be deemed omitted but if any Party becomes liable for loss or damage which would otherwise have been excluded that liability will be subject to the other limitations and provisions set out in this clause 12 (Limitation of Liability).
12.5 Nothing in this clause 12 (Limitation of Liability) will be taken as in any way reducing or affecting a general duty to mitigate loss suffered by a Party.
13. REGULATORY INDEMNITY
13.1 The Service Provider will be solely liable for all losses, damages, costs, expenses and liabilities (including legal fees) incurred by or awarded against DBSA or their respective directors, officers, agents, employees, members, subsidiaries and successors in interest (together the “Indemnified Persons”) in connection with any proceedings, claim or action against an Indemnified Person resulting from a breach by the Service Provider of any Regulatory Requirements, where applicable.

13.2 The Service Provider will hold harmless each of the Indemnified Persons and indemnify each Indemnified Person on written demand in respect of all losses, damage, costs, expenses and liabilities (including legal fees) incurred by or awarded against an Indemnified Person in connection with any proceedings, claim or action against an Indemnified Person resulting from a breach by the Service Provider of any Regulatory Requirements.

14. FORCE MAJEURE
14.1 Delay or failure to comply with or breach of any of the terms and conditions of this Agreement if occasioned by or resulting from an act of God or public enemy, fire, explosion, earthquake, perils of the sea, flood, war declared or undeclared, civil war, revolution, civil commotion or other civil strife, riot, strikes, blockade, embargo, sanctions, epidemics, act of any Government or other Authority, compliance with Government orders, demands or regulations, or any circumstances of like or different nature beyond the reasonable control of the Party so failing, will not be deemed to be a breach of this Agreement nor will it subject either Party to any liability to the other.

14.2 Should either Party be prevented from carrying out its contractual obligations as a result of a force majeure event lasting continuously for a period of 30 (thirty) days, either Party shall be entitled, after due consultation with the other Party in an effort to come to a mutually acceptable arrangement, to terminate the Agreement on written notice to the other Party, without liability.

15. INSURANCE
15.1 The Service Provider shall, for the continued duration of this Agreement, have and maintain sufficient insurance to cover its obligations and liabilities under this Agreement. The Service Provider shall provide DBSA with a certificate of existence of such insurance. 

15.2 The terms of any insurance or the amount of cover shall not relieve the Supplier of any liabilities under this Agreement.

15.3 If the Service Provider or its Personnel are involved in any occurrence which to their knowledge may give rise to a claim under any insurance policy effected by DBSA, the Service Provider shall without delay:

15.3.1 notify DBSA of the circumstances giving rise to such occurrence, the nature of the occurrence and the estimate of any loss or damage which may be suffered as a result of such occurrence; and 

15.3.2 provide DBSA and its insurance brokers with any assistance reasonably required in order to ensure that DBSA is able to successfully prosecute such insurance claim.

16. TERMINATION
16.1 Should either Party breach or otherwise be in default of any of its obligations under or in terms of this Agreement and remain in default or fail to remedy such breach, if such breach is indeed capable of remedy, within 14 (fourteen) business days of receipt of written notice calling upon it to do so, the other Party will be entitled, but not obliged, in addition to any other rights which it may have or remedies which may be available to it:

16.1.1 to cancel this Agreement, with or without claiming damages, provided that such breach constitutes a material breach; or

16.1.2 to obtain an order against such defaulting Party for specific performance, with or without claiming damages.

16.2 In the event that either Party commits an act of insolvency or is placed under a provisional or final winding-up or judicial management order or if either Party makes an assignment for the benefit of creditors, or fails to satisfy or take steps to have set aside any judgment taken against it within 7 (seven) business days after such judgment has come to its notice, then the other Party will be entitled to terminate the Agreement on written notice.

17. SUBCONTRACTING AND THIRD PARTY CONTRACTS
17.1 The Service Provider may, with prior written notice to DBSA, employ subcontractors for the execution of any portion of its obligations under this Agreement, but such subcontracting shall not relieve the Service Provider of its obligations under this Agreement and the Service Provider shall remain liable for any acts or omissions of such subcontractors. The Service Provider shall further ensure that all sub-contractors perform in terms of all applicable provisions of this Agreement. 

17.2 DBSA shall have the right during the continued duration of this Agreement to direct the Service Provider to replace such sub-contractor upon 30 (thirty) days written notice if the sub-contractor’s performance is materially deficient, or good faith doubts exist concerning the sub-contractor’s ability to render future performance because of inter alia changes in the ownership, management, or the financial condition of the sub-contractor.

17.3 Each subcontractor shall, prior to its appointment as subcontractor under this Agreement, sign irrevocable, unconditional and written confidentiality and non-disclosure undertakings in favour of DBSA on terms and conditions acceptable to DBSA. 

17.4 All agreements of whatever nature concluded or to be concluded between the Service Provider and a Third Party in relation to the supply of the Software shall include a provision that the Service Provider shall be entitled to freely cede, assign and delegate its rights and obligations under such agreement to DBSA; save that should the Service Provider be advised by a Third Party with whom it is contracting that any agreement cannot be assigned to DBSA, alternatively, such contract can be assigned but at a cost to DBSA, the Service Provider shall immediately notify DBSA of such fact as well as any cost implications as a result of such inability (or ability to assign, as the case may be) to assign and the Service Provider shall not enter into such agreement without the prior written consent of DBSA.

18. SEVERABILITY
If any term, condition, provision or performance, or any part of a term, condition, provision or performance of this Agreement is determined to be invalid, illegal, unlawful or unenforceable to any extent, that term, condition, provision or performance or the relevant part thereof shall be severed from the remaining terms, conditions, provisions and performance of this Agreement, or amended to make it valid, legal, lawful and enforceable, in such a manner as to leave the amended Agreement substantially the same in essence, and this Agreement so amended shall remain in force and effect.

19. VERIFICATION OF SERVICE PROVIDER’S RECORDS
19.1 DBSA may at its discretion audit the Service Provider’s compliance with this Agreement (including verification of the Service Provider’s premises and systems) provided that any such verification is carried out with reasonable prior notice and in a reasonable way so as to cause as little disruption as is reasonably possible to the delivery of the Software and the Service Provider’s other business.  Such verifications will only be done if the DBSA has reason to believe that the Service Provider is not carrying out its duties with reasonable care and skill or that it does not have the required staff and equipment in order to provide the services that it is contracted to provide in terms of this agreement.
19.2 The Service Provider shall provide all assistance reasonably requested by DBSA in relation to any verification, including access to the Service Provider’s Personnel, records and premises, provided that DBSA or its agents will only be given access to the records that they request in writing with sufficient prior notice.
19.3 DBSA may engage Third Party advisers to undertake any such verification. 

19.4 DBSA may allow any Regulator and any persons appointed by such Regulator to participate in any such verification and to receive the results of that verification.

20. DISPUTE RESOLUTION
20.1 Prior to the initiation of formal arbitration procedures, the Parties shall, within 5 (five) business days after the arise of any dispute, first attempt to resolve their dispute informally by reference to a joint committee comprised of a single designated representative of each Party who shall have the authority of the Party he/she represents to settle the dispute. 

20.2 Should the designated representatives, within 5 (five) business days after the dispute has been referred to them, conclude in good faith that they are unable to settle the dispute or should either Party have failed to appoint a designated representative on the written request of the other within 5 (five) business days after being requested to do so, then either Party may refer the matter for arbitration in terms of clause 21 (Arbitration) below or to any court in the Republic of South Africa that has the authority to hear any legal proceedings connected with this Agreement.

21. ARBITRATION

21.1 Subject to clause 20 (Dispute Resolution), any dispute which may arise at any time between the Parties relating to any matter arising out of this Agreement or the interpretation, termination and/ or cancellation thereof, shall, if not resolved by dispute resolution, be submitted to and finally decided by arbitration, in accordance with the Rules of the Arbitration Foundation of Southern Africa by an arbitrator or arbitrators appointed by the Foundation.

21.2 Either Party to this Agreement may demand that a dispute be referred to arbitration by giving written notice to that effect to the other Party.

21.3 This clause shall not preclude either Party from obtaining interim relief on an urgent basis from a court of competent jurisdiction pending the decision of the arbitrator.

21.4 The arbitration referred to in clause 21 (Arbitration) shall be held:

21.4.1 at Sandton in the English language; and

21.4.2 immediately and with a view to its being completed within 15 (fifteen) business days after it is demanded; and

21.5 The Parties irrevocably agree that the decision in arbitration proceedings:

21.5.1 shall be final and binding upon the Parties;

21.5.2 shall be carried into effect; and

21.5.3 may be made an order of any court of competent jurisdiction.

21.6 This clause is severable from the rest of this Agreement and therefore shall remain effective between the Parties even if this Agreement is terminated.

22. Notices

22.1
Any notice or other document to be served under this Agreement to a Party may be to be served at its address set out below:
DBSA Legal Notices:

1258 Lever Road





Headway Hill





Midrand





Halfway House





1685

Att: Manager of General Legal Services (Office B1-21)


Telefacsimile: 011 3133680
DBSA Operational Notices:

1258 Lever Road





Headway Hill





Midrand





Halfway House





1685

Att: Manager of IT & Services (Office B0-21)
Telefacsimile: 011 3133680

The Service Provider Legal Notices:



insert 
Telephone insert

Telefacsimile: Facsimile insert
The Service Provider Operational Notices:



insert 
Telephone insert

Telefacsimile: insert
22.2
Either Party shall be entitled from time to time, by written notice to the other, to vary its domicilium address to any other address within the Republic of South Africa, which is not a post office box.
22.3
All notices given in terms of this Agreement shall be in writing and any notice given by one Party to the other (the addressee) which:

22.3.1
is delivered by hand during the normal business hours at the addressee’s domicilium shall be deemed to have been received by the addressee at the time of delivery;
22.3.2
is sent by fax to the addressee’s fax number shall be deemed to have been received by the addressee on the 1st (first) business day after the date of transmission thereof.

22.4
Notwithstanding anything to the contrary contained or implied in this Agreement, a written notice or communication actually received by one of the Parties from the other including by way of facsimile transmission shall be adequate written notice or communication to such Party.
23. General

23.1
This Agreement constitutes the whole of this Agreement between the Parties hereto relating to the matters dealt with herein and, save to the extent otherwise provided herein, no undertaking, representation, term or condition relating to the subject matter of this Agreement not incorporated in this Agreement, shall be binding on any of the Parties.
23.2
No variation, addition, deletion, or agreed cancellation will be of any force or effect unless in writing and signed by or on behalf of the Parties hereto. Failure or delay on the part of any Party hereto in exercising any right, power or privilege hereunder will constitute or be deemed to be a waiver thereof, nor will any single or partial exercise of any right, power or privilege preclude any other or further exercise thereof or the exercise of any other right, power or privilege.
23.3
Save as otherwise herein provided, neither this Agreement nor any part, share or interest therein nor any rights or obligations hereunder may be ceded, assigned, or otherwise transferred without the prior written consent of the other Party.
23.4
Any consent or approval required to be given by any Party in terms of this Agreement will, unless specifically otherwise stated, not be unreasonably withheld.
23.5
Each Party agrees that, in its respective dealings with the other Party under or in connection with this Agreement, it shall act in good faith.
23.6
This Agreement may be executed in one or more counterparts, each of which shall be deemed an original, and all of which together shall constitute one and the same agreement as at the date of signature of the Party last signing one of the counterparts. The Parties undertake to take whatever steps may be necessary to ensure that each counterpart is duly signed by each of them without delay. 
24. Applicable Law and Jurisdiction
24.1 This Agreement will in all respects be governed by and construed under the laws of the Republic of South Africa.
24.2 The Parties hereby consent and submit to the exclusive jurisdiction of the North Gauteng High Court of the Republic of South Africa in any dispute arising from or in connection with this Agreement.
SIGNED AT 


 ON THIS ________ DAY OF __________________________ 2010.

AS WITNESSES:

1.


2.











FOR AND ON BEHALF OF THE DBSA DULY AUTHORISED THERETO


FULL NAME:__________________________



CAPACITY:__________________________
SIGNED AT 


  ON THIS ________ DAY OF _________________________ 2010.

AS WITNESSES:

1.


2.











FOR AND ON BEHALF OF THE SERVICE PROVIDER DULY AUTHORISED THERETO


FULL NAME:__________________________



CAPACITY:__________________________
SCHEDULE 1 - SERVICES
1. SCOPE OF THE SERVICES 

1.1 Background 

Content to be included based on bid documentation.
1.2 Objective 

Content to be included based on bid documentation.
2. DELIVERABLES, ACCEPTANCE CRITERIA AND DELIVERY SCHEDULES
2.1 Deliverables Schedule: 
	Deliverable
	Description
	Acceptance Criteria
	Start Date
	End Date

	Deliverable 1
	insert
	To be included
	insert
	insert 

	Deliverable 2
	insert
	To be included
	insert
	insert 

	Deliverable 3
	insert 
	To be included
	insert
	insert



2.2 Acceptance Process: 
2.2.1 All Deliverables are subject to a formal acceptance and signoff process according to the principles documented in clause 4 (Deliverables) of the Agreement and based on the Deliverable Acceptance Form signoff as per Attachment A (Deliverable Acceptance Form) attached hereto.
3. ROLE AND RESPONSIBILITIES OF DBSA

3.1 DBSA shall provide the Service Provider with reasonable and necessary facilities to enable the Service Provider to fulfil its responsibilities under this Agreement. 
4. CHANGE MANAGEMENT

4.1 During the period of this Agreement, DBSA or the Service Provider (“Requestor”) can make written suggestions for amendments to the Services contained in this Schedule 1 (Services). 
4.2 A Party will advise the Requestor within 14 (fourteen) days or such other period as mutually agreed within the said 14 (fourteen) days whether the amendment is possible and what effect it will have on this Agreement. Requests for changes must be sufficiently detailed to enable the other Party to assess, ascertain and evaluate the impact of the requested change on the charges, timetable or any other aspect of the Agreement and the Parties agree to work together to consider, and if appropriate, seek to agree on any changes. 
4.3 Unless otherwise agreed, until a change is agreed in writing all Parties will continue to act in accordance with the latest signed version of the Agreement, as the case may be.
4.4 Once agreement has been reached regarding the required amendments, and subject to clause 4.1 (Change Management), the Parties shall amend the Agreement. No change will be affected before agreement has been reached in writing and signed by both Parties. 
Attachment A - Deliverable Acceptance Form


	DELIVERABLE ACCEPTANCE SHEET

	Project Number
	

	Programme, Project or Supporting Project Name
	

	Deliverable
	

	Deliverable due date
	

	Deliverable Description
	

	Quality Acceptance Criteria
	

	Signoff Criteria Results
	

	Additional Comments
	

	Location of Relevant Documentation
	

	Accepted or Ratified by:




SCHEDULE 2 - FEES
1. CHARGES AND PAYMENT

1.1 Fees

DBSA shall pay to the Service Provider the Fees as set forth below on the terms and conditions stated in clause 5 of the Agreement:

	Earliest Invoice Date
	Deliverable
	Fixed Amount

	Content to be included based on bid documentation.

	Deliverable 1
	insert

	insert
	Deliverable 2
	

	insert
	Deliverable 3
	


1.2
Expenses

To be included based on bid documentation.

