SAMPLE DOCUMENT FOR REFERENCE ONLY.
AGREEMENT FOR 
PROPERTY MANAGEMENT SERVICES
by and between
MIDTOWN PARK CORPORATION
a California nonprofit corporation
and
a California Corporation
effective


, 2012

MIDTOWN PARK CORPORATION
AGREEMENT FOR PROPERTY MANAGEMENT SERVICES
Table of Contents
	Section
	
	Page

	
	
	

	Agreement and Recitals  

	
	1

	1.0
Definitions

	
	1

	2.0 Appointment of Manager

	
	3

	3.0 Scope of Services

	
	3

	4.0 Manager’s Compensation

	
	4

	5.0 Term and Termination

	
	5

	6.0 Governmental Agency Requirements

	
	6

	7.0 Representations and Warranties

	
	7

	8.0 Default and Remedies

	
	7

	9.0 Indemnification

	
	8

	10.0 Insurance

	
	9

	11.0 Dispute Resolution

	
	10

	12.0 Miscellaneous Provisions

	
	11

	Signature Pages

	
	14

	EXHIBIT A – Statement of Work

	
	

	EXHIBIT B – Lease

	
	

	EXHIBIT C – Regulatory Agreement

	
	

	EXHIBIT D – City Requirements and Regulations
	
	


MIDTOWN PARK CORPORATION
AGREEMENT FOR PROPERTY MANAGEMENT SERVICES
This Agreement for Property Management Services (“Agreement”) is made by and between MIDTOWN PARK CORPORATION, a California nonprofit corporation (“Corporation”), and __________________., a California Corporation (“Manager”), effective

,2006.  
RECITALS
A.
Pursuant to that certain Midtown Park Lease dated December 30, 1968, by and between the City and County of San Francisco, a municipal corporation (“City”), as lessor, and Corporation as lessee (as may be modified or amended from time to time, the “Lease”), Corporation leases from City a housing development consisting of land more specifically described as Lot 31 in Assessor’s Block 1099, buildings, and other improvements including 140 dwelling units located at 1415 Scott Street, San Francisco, California (collectively, the “Project”).

B.  
Corporation and Manager desire to enter into a contract for property management services for the Project pursuant to the terms and conditions of this Agreement.
AGREEMENT

NOW THEREFORE, in consideration of the mutual covenants and conditions herein contained, the parties hereby agree as follows:
1.0 Definitions.
1.1.  “Agreement” shall mean this Agreement for Property Management Services.
1.2.  “Base Property Management Services” shall mean those services described in the Statement of Work attached hereto as Exhibit A and incorporated herein by reference.  
1.3. “Change of Control” shall mean any of the following events: (a) a “person” or “group” (within the meaning of Sections 13(d) and 14(d)(2) of the Securities Exchange Act of 1934) becomes the beneficial owner (as defined in Rule 13d-3 under the Securities Exchange Act of 1934) of voting shares or membership or partnership interests of Manager and is entitled to exercise more than twenty-five percent (25%) of the voting power of all outstanding voting shares or membership or partnership interests of Manager (including any voting shares or membership or partnership interests that are not then outstanding of which such person or group is deemed the beneficial owner unless such “person” or “group” was entitled to exercise more than 25% of such total voting power as of the date of this Agreement; or (b) any consolidation of Manager with, or merger of Manager into, any other entity, any merger of another entity into Manager, or any sale or transfer of all or substantially all of the assets of Manager to another entity.
1.4. “City” shall mean the City and County of San Francisco, a municipal corporation, represented by the Mayor and acting through the Mayor’s Office of Housing.
1.5.  “Consenting Parties” shall mean all of the Secretary, the Mortgagee, and the City.
1.6.  “Corporation” shall mean Midtown Park Corporation.
1.7. “CPI Escalator” shall mean the cumulative percentage C.P.I. increase for the San Francisco Bay Area calculated for the time period from the original effective date of this Agreement to the first day of any extension period as provided by Section 5.1.  The increase will be no less than 1% per year nor greater than 3% per year.  The term "C.P.I." shall mean the Consumer Price Index for All Urban Consumers (All Items) (Base Year 1982-1984 = 100) for the San Francisco-Oakland-San Jose CMSA published by the Bureau of Labor Statistics of the United States Department of Labor. The parties shall use the C.P.I. published most recently before beginning and ending measurement dates to determine each C.P.I. increase.
1.8. “Event of Default” shall have the meaning given in Section 8.0 of this Agreement.
1.9. “Gross Rents” shall mean the sum of all rental income actually collected in cash or immediately available funds from tenants of Midtown Park Apartments in accordance with the terms and conditions of tenant leases, less any amounts returned for insufficient funds or otherwise dishonored for any reason.
1.10.   “HUD” shall mean the United States Department of Housing and Urban Development.
1.11. “Lease” shall have the meaning given in Recital A of this Agreement.
1.12. “Loss” and “Losses” shall have the meaning given in Section 9.1 of this Agreement.
1.13. “Management Fee” shall mean the Manager’s compensation for Base Property Management Services calculated pursuant to Section 4.1 of this Agreement.
1.14.  “Manager” shall mean _____________., a California corporation
1.15. “Mayor’s Office of Housing” shall mean that department designated as the Mayor’s Office of Housing of the City.
1.16.  “Mortgage” shall mean that certain indenture of mortgage by and between Corporation, as mortgagor, and the Mortgagee, with respect to the Project, which mortgage is insured by the United States Department of Housing and Urban Development, as such mortgage has been modified or amended from time to time.
1.17.   “Mortgagee” shall mean any holder of the Mortgage.
1.18.  “Notice Date” shall have the meaning given in Section 11.1 of this Agreement.
1.19. “Performance Standards” shall mean those certain performance standards for Base Property Management Services described in the Midtown Park Apartments Operating Standards Manual, as amended from time to time.  
1.20.  “Principal Parties” shall mean both of the Corporation and the Manager.
1.21.  “Project” shall have the meaning given in Recital B of this Agreement.
1.22. “Regulatory Agreement” shall mean that certain Federal Housing Regulatory Agreement dated as of December 30, 1968 and entered into by and between Corporation and the Secretary, acting by and through the Federal Housing Commissioner, pursuant to which Corporation must satisfy certain monetary and non-monetary obligations and comply with certain use restrictions with respect to the Project.
1.23.  “Secretary” shall mean the Secretary of HUD.
1.24. “Supplemental Property Management Services” shall mean services performed by Manager in addition to Base Property Management Services in accordance with the procedures set forth in Section 3.2 of this Agreement.
2.0 Appointment of Manager.
Corporation hereby appoints Manager as the exclusive property management agent for the Project effective as of the date first written above, to provide the services hereafter described in accordance with the terms and conditions of this Agreement.  Manager hereby accepts such appointment, and agrees to perform all duties and obligations of the Manager in accordance with the terms and conditions of this Agreement, and in a commercially reasonable manner consistent with prevailing industry standards at all times. 
3.0 Scope of Services.  
3.1. Base Property Management Services.  Manager shall perform all Base Property Management Services on a timely basis in accordance with the Performance Standards.  Base Property Management Services may only be modified in an express written instrument signed by the Principal Parties.  The Performance Standards may be amended as reasonably required by Corporation.  Corporation agrees to provide 30 days’ written notice to Manager of material changes in the Performance Standards prior to the effective date of such change.
3.2. Supplemental Property Management Services.    Manager shall, from time to time upon reasonable request of Corporation, perform Supplemental Property Management Services in accordance with terms and specifications provided by the Corporation in written work orders.  Commercially reasonable care consistent with prevailing industry standards  shall be exercised at all times in performance of such Supplemental Property Management Services.  At no time may Manager initiate Supplemental Property Management Services without the express written approval of the Corporation.  At no time may Manager revise, modify, extend, or expand the scope of approved Supplemental Property Management Services without Corporation’s express written approval by change order.
3.3. Qualified Personnel.  Work under this Agreement shall be performed only by competent personnel under the direct supervision of the Manager and, except as permitted pursuant to Section 3.4 below, in the employment of Manager or Manager’s affiliate, Chaduco, Inc.  Manager will comply with Corporation’s reasonable requests regarding assignment of personnel, but all personnel, including those assigned at Corporation’s request, must be directly supervised by Manager.  Manager shall commit adequate resources to complete the Base Property Management Services and the Supplemental Property Management Services in accordance with the Performance Standards specified in this Agreement.
3.4. Subcontracting.  Manager is prohibited from subcontracting this Agreement or any part of it, unless such subcontracting is first approved by Corporation in writing.  Any approved subcontracts shall be on terms and conditions substantially equivalent to this Agreement, and any approved subcontractor shall at all times perform in accordance with the Performance Standards.  Corporation may, at any time during the term of this Agreement, withdraw approval of any subcontractor, in which case Manager shall cause such subcontractor to be terminated and replaced within thirty (30) days.  Neither party shall, on the basis of this Agreement, contract on behalf of or in the name of the other party.  An agreement made in violation of this provision shall confer no rights on any party and shall be null and void.
4.0 Manager’s Compensation.  
4.1. Compensation for Base Property Management Services. Subject to negotiations.  
4.2. Compensation for Supplemental Property Management Services.  Subject to negotiations.  
5.0 Term and Termination.

5.1.
Term.  Subject to negotiations.

5.2
Condition Precedent.  Consent to this Agreement of the Consenting Parties, as such may be required by the terms of the Lease, or the rules and regulations of the City, shall be a condition precedent to the effectiveness of this Agreement, and this Agreement shall not be binding upon the Principal Parties until any such required consent is obtained.

5.3.
Termination for Cause.  With the consent of the Consenting Parties, the Corporation may immediately terminate this Agreement without notice or demand to Manager upon the occurrence of:  (i) any Event of Default pursuant to Section 8.0; (ii) any termination of the Lease; (iii) any condemnation of the Project; taking of more than fifty percent (50%) of the Project by eminent domain; or destruction of more than fifty percent (50%) the Project.   Further, the Secretary, the Mortgagee or City may terminate, or may cause Corporation to terminate, this Agreement with or without cause, pursuant to provisions of the Regulatory Agreement, the Mortgage or the Lease, as applicable.

5.4 
Termination for Convenience.  With the consent of the Consenting Parties, the Corporation may terminate this Agreement for convenience upon delivery of sixty (60) days advance written notice to Manager.  With the consent of the Consenting Parties, the Manager may likewise terminate this Agreement for convenience upon delivery of sixty (60) days advance written notice to Corporation.

5.5.
Transition Plan Upon Termination.  Thirty days prior to expiration of the term of this Agreement, if no notice of extension pursuant to Section 5.1 has been delivered by Manager, or upon any Event of Default, Corporation and Manager shall negotiate in good faith to implement a formal written transition plan and shall utilize best efforts to finalize and execute such transition plan within thirty (30) days.  

5.6.
Manager’s Minimum Transition Duties Upon Termination.  On and after the termination or expiration of this Agreement, in the absence of any final written superceding transition plan executed by both Principal Parties pursuant to Section 5.5 above, Manager shall perform transition duties including, without limitation:  


5.6.1.  Assign all assignable subcontracts, service agreements, equipment leases, vendor or supply agreements in favor of the Corporation or the successor management agent as deemed necessary by the Corporation;

5.6.2.   Fullycooperate with Corporation (i) in the preparation and completion of a request for proposal process for successor property managers and (ii) and any successor property manager selected by Corporation in the orderly transfer and assumption of management responsibilities for the Project;


5.6.3.   Maintain in force all insurance and fidelity bonding requirements pursuant to the Agreement, and provide satisfactory evidence of such coverage through the Agreement termination date;


5.6.4.    Maintain errors and omissions coverage pertaining to all services performed under the Agreement for a period of three (3) years from the date of termination of the Agreement, and provide the Corporation with satisfactory evidence thereof annually on each anniversary date of the termination of this Agreement.  


5.6.5.   Provide reasonable consultation to the Corporation and the successor management agent regarding historical records and information such as rent roll, maintenance records, accounting records, regulatory reporting, and the like for a period of three (3) years in consideration for time incurred at the rate of $95.00 per hour paid in advance;
5.6.6.    Continue all Base Property Management Services to the Corporation required by the terms of the Agreement for the then applicable Management Fee, and leave in its customary place on the Project all personnel, equipment, supplies, and other resources necessary to continue services to the Corporation under the terms of the Agreement for a period of up to ninety (90) days after the termination or expiration date;  


5.6.7.   At Manager’s cost and expense, remove all signs that it may have placed at the Project indicating that it is the manager of same and replace and restore any damage resulting therefrom; and


5.6.8.   Otherwise utilize best efforts to prevent the occupancy, maintenance, appearance, safety, and overall condition of the Corporation’s premises from deteriorating.

5.7.
Survival.  The provisions of Sections 5.5, 5.6, 5.7, 7, 8, 9, 11, and 12 of this Agreement will survive termination or expiration of this Agreement for any reason.
6.0 Governmental Agency Requirements.
6.1. General Compliance.  Manager shall keep itself fully informed of the City’s Charter, codes, ordinances and regulations of the City and of all state, and federal laws in any manner affecting the performance of this Agreement, and must at all times comply with such local codes, ordinances, and regulations and all applicable laws as they may be amended from time to time.  Manager shall comply with all terms and conditions of the Lease, the Mortgage, the Regulatory Agreement, and all subsequently noticed requirements of the Secretary, the Mortgagee, the Mayor’s Office of Housing, the City, and any other duly authorized federal, state, or local governmental agency with jurisdiction over the Project or the Corporation.  In the event of any conflict among the terms of this Agreement, the terms of the Mortgage, and/or the terms of the Lease, the following shall be the order of precedence in enforcement and governance of these documents:  (i) first, the Mortgage; (ii) second, the Regulatory Agreement; (iii) third, the Lease; and (iv) fourth, this Agreement.
6.2. Compliance with Terms and Conditions of Lease.  Manager will at all times comply with the terms of the Lease, attached hereto as Exhibit B.  Manager covenants and agrees that it has had the opportunity to review such Lease prior to executing this Agreement.   Without limitation, Manager specifically acknowledges that Section 8 of the Lease contains explicit requirements for City review of all expenditures of Manager for necessity and reasonableness. 
6.3. Compliance with Terms and Conditions of Mortgage.  Manager will at all times comply with the terms of the Mortgage to the extent applicable to its duties as the Manager.  Manager covenants and agrees that it has been given sufficient opportunity to inspect such Mortgage as contained in records on the Project premises prior to executing this Agreement. 
6.4. Compliance with Terms and Conditions of the Regulatory Agreement.  Manager will at all times comply with the terms of the Regulatory Agreement attached hereto as Exhibit C to the extent applicable to its duties as the Manager.  Manager covenants and agrees that it has had the opportunity to review such Regulatory Agreement prior to executing this Agreement.
6.5. Specific Requirements of the City.   Manager specifically covenants and agrees that in the course of managing the Project it shall comply with all requirements and regulations of the City, including, without limitation, those attached hereto as Exhibit D and incorporated herein by reference.  
7.0 Representations and Warranties.
Manager warrants that: (i) none of  the Base Property Management Services, Supplemental Property Management Services, or any part of this Agreement is or will be inconsistent with any obligation Manager may have to others; (ii) the undersigned officer executing this Agreement on behalf of Manager has the full authority to do so on behalf of Manager; (iii) Manager is the holder of a valid business license to perform services within the City; and (iv) Manager or its principals are currently licensed real estate brokers and have held such licenses for at least ten years.  
8.0 Defaults and Remedies.
8.1  
Events of Default.  Manager shall be considered to be in default of this Agreement upon the occurrence of any of the following events (any of which shall be deemed an “Event of Default”):  (i) Manager’s failure to comply with any term, provision or covenant of this Agreement, if the failure is not cured within 10 days after written notice to Manager with a copy to City, provided, however, that if Manager’s failure to comply creates a hazardous condition, the failure must be cured immediately upon notice to Manager; provided, however, that except with respect to any monetary defaults and any defaults described under clauses (ii) – (iv) below, if the default is not susceptible to cure within such 10-day period, then, provided that Manager (a) obtains Corporation's written consent for an extension of the cure period; and (b) commences and diligently and continuously prosecutes the cure to completion, such cure period shall be extended to no more than 30 days after the delivery by Corporation of the written notice of the subject default, unless Corporation gives Manager written approval of a longer cure period;  (ii) Manager ceases doing business as a going concern, makes an assignment for the benefit of creditors, is adjudicated an insolvent, the filing against Manager of a petition to have Manager adjudged bankrupt, all or substantially all of Manager’s assets are subject to judicial seizure or attachment and are not released within 10 days, or Manager consents to or acquiesces in the appointment of a trustee, receiver or liquidator for Manager or for all or any substantial part of Manager’s assets; (iii) any Change of Control of Manager; or (iv) Manager fails to comply with any term or condition of the Lease, the Regulatory Agreement, or the Mortgage, subject to any applicable cure periods for such defects set forth in the foregoing documents.
8.2
Remedies.   Manager acknowledges and agrees that any Event of Default will cause irreparable harm to Corporation for which damages would not be an adequate remedy, and, therefore, Corporation will be entitled to injunctive relief with respect thereto in addition to any other remedies
9.0 Indemnification and Loss Limitation.

9.1
Indemnification by Manager.  (a) Manager hereby agrees to defend, indemnify, and hold Corporation and its officers, directors, members, employees and agents harmless from and against any claims, liability, damage or loss, including reasonable attorney fees, investigation costs, and all other reasonable costs incurred by Corporation (any of which, a “Loss”, or collectively, “Losses”) to the extent caused by the acts, negligence or willful misconduct of the Manager under this Agreement, including, without limitation, any breach of the representations and warranties of Manager pursuant to Section 7 of this Agreement, except to the extent caused by the acts, negligence or willful misconduct of the Corporation.  


(b) Corporation hereby agrees to defend, indemnify, and hold Manager and its officers, directors, members, employees and agents harmless from and against any Losses to the extent caused by the acts, negligence or willful misconduct of the Corporation under this Agreement except to the extent caused by the acts, negligence or willful misconduct of the Manager.  
9.2
Indemnification Procedure.  Each Principal Party agrees to give the other prompt written notice of any claims for which said party intends to assert a right to indemnification under this Agreement with a copy to City; provided, however, that failure to give such notification shall not affect said party entitlement to indemnification hereunder except to the extent that the other party shall have been prejudiced as a result of such failure.  Manager shall have the initial right (but not the obligation) to defend, settle, or otherwise dispose of any claim for which Corporation intends to assert a right to indemnification under this Agreement as contemplated in the preceding sentence, if and so long as Manager has returned to Corporation a signed acknowledgement of Corporation’s written notice within thirty (30) days of receipt.  If Manager fails to state in a written notice during such thirty (30) day period its willingness to assure the defense of such a claim, Corporation shall have the right to defend, settle, or otherwise dispose of such claim at Manager’s sole cost.  Manager  shall obtain the written consent of Corporation prior to ceasing to defend, settling, or otherwise disposing of any claim which consent shall not be unreasonably witheld.  
9.3.
Limitation of Liability.  NOTWITHSTANDING ANY OTHER PROVISION OF THIS AGREEMENT TO THE CONTRARY, IN NO EVENT SHALL CORPORATION OR MANAGER BE LIABLE TO THE OTHER FOR ANY PUNITIVE OR CONSEQUENTIAL DAMAGES OR DAMAGES FOR LOSS OF BUSINESS UNDER ANY CIRCUMSTANCES.
10.0 Insurance.
10.1.
Coverage Types and Limits.  While this Agreement is in effect, Manager, at its sole cost and expense, shall obtain and maintain all appropriate insurance coverages required by federal or state law, including, without limitation, workers' compensation and disability insurance.  Manager shall also, at its sole cost and expense, maintain the following minimum insurance coverages: (i) comprehensive general liability insurance for bodily injury, death, and property damage with a per occurrence limit of at least $3,000,000.00, with such policy to include broad form contractual liability, advertisers liability, protective liability and personal injury/property damage coverage; (ii) commercial automobile liability insurance with limits not less than $1,000,000 each occurrence combined single limit for bodily injury and property damage, including owned, non-owned and hired auto coverage, as applicable; (iii) worker's compensation and employer's liability coverage of at least $1,000,000.00 per accident;  (iv) errors and omissions coverage with limits of not less than $1,000,000.00 1,000,000.00 per occurrence or per claim and $1,000,000.00 1,000,000.00 in the annual aggregate, and (v) fidelity bond coverage of at least $1,000,000.00.   
10.2    Other Insurance Requirements.  Such insurance policies shall:  (i) include, to the maximum extent possible, coverage for the indemnification obligations of Manager under this Agreement; (ii) provide that the insurance company has the duty to defend all insureds under the policy; (iii) provide that the defense costs are in addition to and do not deplete any limits; (iv) extend coverage to cover Manager’s affiliates and other related parties; (v) apply separately to each insured or otherwise provide cross-liability coverage; (vi) provide that any waiver of subrogation rights or release prior to loss does not void coverage; and (vii) specifically provide that it is primary insurance unless otherwise provided herein.  Should any of the required insurance be provided under a form of coverage that includes a general annual aggregate limit or provides that claims investigation or legal defense costs be included in such general annual aggregate limit, such general annual aggregate limit shall be double the occurrence or claims limits specified above
10.3.
Claims Made Insurance Maintenance.  Should any of the required insurance be provided under a claims-made form, Corporation shall maintain such coverage continuously throughout the term of this Agreement and, without lapse, for a period of three years beyond the expiration or termination of this Agreement, to the effect that, should occurrences during the contract term give rise to claims made after expiration of the Agreement, such claims shall be covered by such claims-made policies.
10.4.
Evidence of Coverage.  On the effective date of this Agreement, not less than thirty (30) days prior to each anniversary date of this Agreement, and at Corporation’s request, Manager shall promptly provide to Corporation certificates from its insurers indicating the amount of insurance coverage, nature of such coverage, and expiration date of each applicable policy, for Corporation’s review and approval.  The certificates shall indicate that the policy will not be changed or terminated without at least thirty (30) days’ prior notice to Corporation, and shall name Corporation and the City as additional named insureds and shall also indicate that the insurer has waived its subrogation rights against Corporation and the City.  Approval of the insurance by Corporation or City shall not relieve or decrease the liability of Manager hereunder
10.5.
Qualified Insurers.  Any company writing any of Manager’s or Corporation’s insurance shall have an A.M. Best rating of not less than A-VIII if required by the City.

10.6 Corporation Insurance.  Corporation shall carry and maintain in full force and effect during the term of this Agreement and, without lapse, for a period of three years beyond the expiration or termination of this Agreement,, at its own expense, commercial general liability insurance, including coverage for bodily injury and personal injury, non-owned auto and property damage, all naming the Corporation and Manager, which insurance is adequate to protect their interests, on a per occurrence basis, for one million dollars ($1,000,000.00) combined single limit coverage along with an excess liability policy of an additional one million dollars ($1,000,000.00) or in the form and coverage amount commonly carried by reasonable owners of properties similar in type, location and value, whichever is greater. Corporation, on each of its insurance policies covering the Property, shall obtain from its insurers, waivers of subrogation against Manager and if applicable, Chaduco, Inc. Corporation agrees that it will not make any claim against or seek to recover from Agent for any loss or damage to the Property or Corporation that is coverable by such insurance. Corporation’s insurance shall provide primary coverage in relation to insurance carried by or available to Manager. The Corporation shall furnish to the Manager certificates evidencing the existence of such insurance and naming Manager as an additional named insured within thirty (30) days of the commencement of this Agreement. The insurance evidenced by the certificate attached hereto shall be deemed sufficient for the foregoing.
11.0 Dispute Resolution.
11.1. Mediation.  In the event any dispute arising out of or relating to this Agreement remains unresolved within thirty (30) days from the date the affected party notified the other party of such dispute ("Notice Date"), either party may initiate mediation upon written notice to the other party, with a copy to City, whereupon both Principal Parties shall be obligated to engage in a mediation proceeding through the offices and under the rules of the Civil Mediation Program of the San Francisco Bar Association.  There shall be one mediator, and the parties agree to cooperate in the prompt selection of a mediator.  If the parties cannot agree on a mediator, then each party shall select one mediator and the two party mediators shall select the mediator who shall preside over the mediation.  The Principal Parties shall attempt to resolve the dispute through mediation until the first of the following occurs: (i) the Principal Parties reach a written settlement; (ii) the mediator notifies the Principal Parties in writing that they have reached an impasse; (iii) the Principal Parties agree in writing that they have reached an impasse; or (iv) the Principal Parties have not reached a settlement within thirty (30) days after the Notice Date.  The Principal Parties acknowledge and agree that occurrence or declaration of an Event of Default pursuant to Section 8.1, or any act of the Corporation to obtain remedies for an Event of Default pursuant to Sections 8.2 or 5.3, shall not constitute a dispute for purposes of this Section 11.1.
11.2. No Jury Trial.  The Principal Parties expressly waive any right to a jury trial in any legal proceeding under this Article to the extent permissible by law.
11.3. Attorneys’ Fees.  In the event that mediation, arbitration or suit be brought hereon, or an attorney be employed or expenses be incurred to compel performance under the provisions of this Agreement or any portion thereof, each party will pay the fees, expenses, and disbursements of its counsel in connection with this Agreement and any amendments or waivers under or in respect of this Agreement.
11.4. Performance to Continue.  Notwithstanding the foregoing, nothing in this Section 11 will be construed to waive any rights or timely performance of any obligations existing under this Agreement.  Each party shall continue to perform its undisputed obligations under this Agreement pending final resolution of any dispute arising out of or relating to this Agreement.
11.5. Statute of Limitations.    The Principal Parties agree that all applicable statutes of limitation and time-based defenses (such as estoppel and laches) shall be tolled while the procedures set forth in Section 11.1 are pending.  The Principal Parties shall cooperate in taking any actions necessary to achieve this result.
12.0 Miscellaneous Provisions.
12.1. Relationship of the Parties.  This Agreement does not create, and the Principal Parties do not intend to create, a joint venture, partnership, trust, employment relationship or other business or fiduciary relationship between Corporation and Manager, other than that explicitly defined by this Agreement. Nothing herein will authorize Manager as a person upon whom service of process may be made on behalf of Corporation.
12.2.  Intentionally Deleted.   
12.3. Modification and Waiver.  No amendment or modification of this Agreement will be binding upon either party unless in writing and signed by both Principal Parties.  A party’s failure to enforce at any time any of the provisions of this Agreement will not be construed to be a waiver of such provisions, or of the party’s right at any time to enforce each and every provision.
12.4. Assignment.  Neither party may assign its rights or delegate its performance under this Agreement without the prior written consent of the other party and, if applicable, required approvals of any governmental agency. 
12.5. Governing Law.  This Agreement and all matters concerning its interpretation, performance, or the enforcement hereof, will be governed in accordance with the laws of the State of California.
12.6. Notices.  All notices provided for in this Agreement will be deemed given at the time sent in writing by hand delivery, delivery by a reputable overnight courier, confirmed facsimile, or confirmed electronic mail, or on the third day following deposit in a U.S. mailbox by regular mail, to the following addresses:
	If to Corporation:

	Midtown Park Corporation
1415 Scott Street #100
San Francisco, California 94115
Attn:  Marchell Johnson
Phone:  _______
Facsimile: ________


	
	

	
	


12.7. Entire Agreement.  This Agreement contains the entire understanding and agreement between the Principal Parties, and all of their prior written or oral agreements, understandings, or arrangements are merged herein.
12.8. Headings.  The headings contained in this Agreement are intended for convenience or reference only, and will not control or affect the meaning or construction of any provisions of this Agreement.
12.9. Construction.  This is an agreement between parties who are experienced in sophisticated and complex matters similar to the transaction contemplated by this Agreement, and is entered into by both Principal Parties in reliance on the economic and legal bargains contained herein, and will be construed and interpreted in a fair and impartial manner without regard to such factors as the party who prepared the instrument, the relative bargaining power of the parties, or the domicile of any party.  The Principal Parties acknowledge that each was represented by competent legal counsel, and had sufficient opportunity to examine this Agreement prior to its execution.
12.10. Severability.  If any one or more of the provisions contained in this Agreement will be held for any reason to be invalid, illegal or unenforceable in any respect, such provision will not affect any other provisions hereof, and this Agreement will be construed as if such invalid, illegal or unenforceable provision had never been contained herein.
12.11. Further Assurances.  The Principal Parties hereto will each perform such acts, execute and deliver such instruments and documents, and do all such other things as may be reasonably necessary to accomplish the transactions contemplated in this Agreement.
12.12. Counterparts.  This Agreement may be executed in multiple counterparts, each of which will be considered an original but all of which will constitute one and the same document.  One or more counterparts may be delivered by facsimile, and any counterpart so delivered will have the same force and effect of the original counterpart hereof.  
12.13. City's Approval of Expenditures.  Notwithstanding any provision herein to the contrary, the Parties acknowledge and agree that pursuant to Section 8 of the Lease, all expenditures of Manager shall be subject to review of the City as to necessity and reasonableness and Lessee shall abide by the City's decisions regarding whether expenditures are unnecessary or excessive.  Based on the foregoing, and as evidenced by their execution of this Agreement, Lessee and Manager agree that (i) the City has approval rights over all operating budgets and expenditures in connection with the Project; (ii) no operating budget, amendments thereto or expenditures not included in the operating budget or amendment thereto previously approved by the City shall be effective without the approval of the City; and (iii) and Manager must submit to the City for approval all operating budgets, amendments thereto and expenditure requests for expenditures not included in a budget or amendment thereto previously approved by the City.  The Parties agree to cooperate with the City in good faith to establish within ten (10) business days after the date of this Agreement, a procedure for obtaining the City's approval of operating budgets, amendments thereto and expenditures not previously included in approved budgets or amendments thereto.
[SIGNATURES FOLLOW ON NEXT PAGE]
IN WITNESS WHEREOF, the Principal Parties have executed this Agreement as of the date first written above.  
	“Corporation”
Midtown Park Corporation
By: ____________________________
Name:  _________________________
Title:  __________________________
       
	“Manager”
_________
By: _____________________________
Name: _______
Title:  President
      


CONSENT OF CITY
Pursuant to the requirement of Section 8 of the Midtown Park Lease dated December 30, 1968, by and between the City and County of San Francisco, a municipal corporation (“City”), and Midtown Park Corporation, a California nonprofit corporation, City hereby approves 
__________________, as the property manager for the property located at 1415 Scott Street, San Francisco.

IN WITNESS WHEREOF, City has executed this Consent effective as of the date written below.
“CITY”
The City and County of San Francisco, 
a municipal corporation
By: 







Its:  Director of Mayor’s Office of Housing
Date: 







By:  







Its:  Controller
Date: 







APPROVED AS TO FORM:
DENNIS J. HERRERA, City Attorney
BY:  








Deputy City Attorney
Exhibit D
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