COMMERCIAL LEASE MANAGEMENT AGREEMENT
THIS COMMERCIAL LEASE MANAGEMENT AGREEMENT (“Agreement”) is made and entered into as of the 31st day of January, 2005, by and between:
 Bamm Hollow, LLC, with an address c/o Bamm Hollow Country Club, 215 Sunnyside Road, Lincroft, New Jersey 07738 (including any designee which is a permitted assignee under the terms set forth in this Agreement, collectively or severally, "Manager"), and 
Fairfield Corporation, with an address c/o Reed Smith LLP, Princeton Forrrestal Village, 136 Main Street, Suite 250, Princeton, NJ  08540 and/or its successors and/or assigns ("Licensor").
WITNESSETH:
WHEREAS, Licensor is the holder of Plenary Retail Consumption License No. 1331-33-002-003 ("License"), issued by the State of New Jersey, for premises at 215 Sunnyside Road, Middletown Township, Monmouth County, New Jersey as more fully described in the License ("Licensed Premises"); and
WHEREAS, Licensor is a tenant for the Licensed Premises pursuant to a commercial lease agreement with the owner of the real property granting Licensor possession and control of the Licensed Premises; and
WHEREAS, it is the desire of Licensor to retain Manager to manage and operate the sales and service of alcoholic beverages at the Licensed Premises (“Licensed Business”) beginning on February 1, 2005 (“Management Date”), and Manager desires to so manage and operate said the sales and service of alcoholic beverages in accordance with the provisions of this Agreement; and
NOW, THEREFORE, in consideration of the mutual covenants, promises and conditions contained herein, and for other good and valuable consideration, the parties agree as follows:
1. The above recitals are hereby incorporated in and made a part of this Agreement.
2. Manager will use its best efforts in the management and operation of Licensed Business and will fully comply with all laws, rules and regulations governing alcoholic beverages and the sales and service thereof, including, without limitation, collection and payment of taxes related thereto.  All purchases and all sales and service of alcoholic beverages by Manager or its employees will be as the agent of Licensor.  All funds received related to the sale of alcoholic beverages remain the sole property of Licensor and shall only be disbursed by Licensor or Manager in accordance with the terms of this Agreement.  Title to alcoholic beverage inventory remains with Licensor from the time of delivery to the Licensed Premises until sale or other service to consumers.
3. To facilitate the operation of the Licensed Business by Manager, the parties agree that Manager shall have the right to utilize all equipment, supplies and facilities leased by or belonging to Licensor in the Licensed Premises.  Nothing herein shall preclude Manager from utilizing its own equipment or supplies, or the equipment or supplies of third parties, in connection with such sales and service of alcoholic beverages.
4. Manager represents that all of its directors, officers and employees are 18 years of age or older and have never been convicted of a crime involving moral turpitude, or, if they have, their disqualification from employment in the alcoholic beverage industry in New Jersey has been removed, and that all employees will obtain the requisite permit before being permitting to work at the Licensed Premises.
5. Manager will not employ any person who is disqualified from being employed on an alcoholic beverage Licensed Premises, and will cause all of its employees employed at the Licensed Premises to be listed as employees of Licensor on the E-141-A Form, which is required by regulation to be maintained by all alcoholic beverage licensees in New Jersey.  Any personnel action concerning any such employee(s) by Manager shall be as agent of Licensor, even if such person is directly employed by Manager.  The fact that an employee of Manager is also named as an employee of Licensor shall not create any liability on the part of Licensor for, toward or on account of such employee, except as shall specifically be required for purposes of alcoholic beverage control laws.  Manager shall defend Licensor, with counsel reasonably acceptable to Licensor, and shall indemnify and hold harmless Licensor, from and against any and all claims, expenses, costs, including, without limitation reasonable counsel fees, losses, damages or liabilities of any nature resulting from the listing of any employee of Manager as an employee of Licensor and/or from any and all acts of or omissions by any such employee occurring after the Management Date.
6. Licensor shall maintain a business checking account in the name of Licensor (“Operating Account”), into which account all receipts from the sale of alcoholic beverages at the Licensed Premises by Licensor, or by Manager as the agent of Licensor, shall be deposited and from which all invoices for the purchase of alcoholic beverages, all expenses directly related to the License and the operation of the Licensed Business shall be paid, including, without limitation, all New Jersey sales tax due in connection with the sale of alcoholic beverages, any rent or other charges for the use of the Licensed Premises, all costs of operation of Licensor including, without limitation, expenses of maintaining entity existence, cost of preparing and filing tax returns for any period after December 31, 2004.  Notwithstanding the foregoing, no expense expressly stated herein to be paid by Manager from or as part of its management fee pursuant to paragraph 9 hereof or from the other funds of Manager, and no expense of Manager’s other activities, if any, at the Licensed Premises, shall be paid from the Operating Account.  To facilitate the operation of the Licensed Business by Manager, one (1) executive employee of Manager shall be designated by Manager to be given signatory authority on the Operating Account, provided, however, that such designation and authority shall not confer on Manager any rights to the moneys in the Operating Account other than as expressly provided herein.  Manager shall have no rights to or claim on any other funds of Licensor other than the funds deposited in the Operating Account from the operation of the Licensed Business.  In the event that the amount in the Operating Account from the operation of the Licensed Business is insufficient to pay the expenses of the operation of the Licensed Business, including, without limitation the cost of alcoholic beverages purchased or required or sales taxes in connection therewith, Manager shall fund any shortfall and be entitled to reimbursement if and when sufficient funds are available in the Operating Account.  Licensor will authorize the opening and maintenance of the Operating Account in accordance with this Agreement by proper corporate resolution and will deliver a certified copy of the resolution to Manager.  Manager shall maintain true and accurate records of all receipts on a daily basis, and of all deposits into and payments from the Operating Account, and will provide copies of such records to Licensor not less frequently than monthly.  
7. The parties consent to the use of the Operating Account as a depository account for any other receipts by Manager in connection with its other activities, if any, at the Licensed Premises, provided, however, that accurate records of all such receipts deposited shall be maintained and that such receipts by Manager other than in connection with the sale of alcoholic beverages will be withdrawn and/or paid over to Manager at least weekly, less any bank or credit card service charges, and any New Jersey Sales Tax receipts that may be required to be remitted to the State of New Jersey by Manager and/or Licensor.  Manager shall defend Licensor, with counsel reasonably acceptable to Licensor, and shall indemnify and hold harmless Licensor, from and against any and all claims, expenses, costs, including, without limitation reasonable counsel fees, losses, damages or liabilities of any nature resulting from the manner in which records with respect to the Operating Account are maintained by Manager, and any deposits to or payments from the Operating Account which relate to Manager’s other activities, if any, at the Licensed Premises, any deposits to or payments from the Operating Account which are contrary to any law, rule or regulation governing alcoholic beverages and the sales and service thereof, including, without limitation, collection and payment of taxes related thereto, or any deposits to or payments from the Operating Account in breach of the obligations of Manager under this Agreement.
8. Manager acknowledges that the receipts from the sale of the alcoholic beverages are reportable by Licensor for tax purposes, and to this end Manager will furnish all records to and cooperate with Licensor and/or its accountant(s) so that accurate returns, without resultant liability for taxes except on actual moneys realized by Licensor, can be timely filed.  Manager shall prepare, for review and signature by Licensor, any sales tax and other tax returns or reports required to by filed by Licensor.  The cost of such preparation and the reasonable cost of review of such tax returns or reports by Licensor’s accountants or other advisors, shall be paid by Manager and/or Licensor from the Operating Account as a cost of operation of the Licensed Business promptly upon request by Licensor which request shall include a copy of the invoice to be paid.  
9. Reimbursement for the final month of this Agreement shall not be prorated for the partial month in which the termination of this Agreement occurs, if applicable.  Such amount shall be paid and/or may be may be withdrawn by Licensor.  Licensor shall pay to Manager for the management service a fee equal to six percent (6%) of the gross receipts, less sales taxes, from the sale of alcoholic beverages.  The Manager shall pay from the Operating Account the rent due to the lessor under the commercial lease for the Licensed Premises, all other operating expenses of the Licensed Business, including, without limitation, reimbursement to Manager for employees’ salaries, $500.00 per month on account of maintaining Licensor’s existence and the operation of its facilities separate from the Licensed Premises, payroll taxes and benefits, if any, any fees directly related to the License, including, without limitation, renewal fees and any fees and expenses relating thereto, and all sales taxes and the cost of alcoholic beverages.  Licensor shall receive from Manager bi-weekly reports of all disbursements made from the Operating Account, including, but not limited to, evidence of any and all: (i) deposits and withdrawals; (ii) voided transactions; and (iii) copies of checks.  Manager shall be entitled to use the inventory of alcoholic beverages existing on the Management Date in the operation of the Licensed Business.  In the event that there are insufficient funds in the Operating Account to pay such expenses, Manager shall provide the funds to pay such expenses and if Manager fails to make such payment Licensor shall have the right, without incurring any liability to Manager, to notify suppliers of alcoholic beverages to curtail supply and not to honor Manager’s orders until such funds are provided by Manager.
10. The Manager will maintain a liability insurance policy or policies, including liquor liability coverage, properly amended or endorsed to name Licensor as an additional insured party.  The coverage under this policy(ies) shall be in an amount no less than Twenty Six Million Dollars ($26,00,000.00) per occurrence.  Such policy(ies) must be first reviewed and accepted by Licensor and may consist of a combination of primary coverage of $1,000,000.00/$2,000,000.00 and excess or umbrella coverage on following form of $25,000,000.00.  All rights of subrogation against Licensor shall be waived and an endorsement to any policy requiring same shall be provided to confirm such waiver by the underwriter.  Manager releases Licensor for any uninsured or uncovered or excluded claims or expenses unless and to the extent resulting from the gross negligence or intentional act of Licensor.
11. Manager agrees to comply with all laws, rules and regulations of the State of New Jersey and the Division of Alcoholic Beverage Control and all ordinances of the Township of Middletown, New Jersey, pertaining to the operation of the Licensed Business.  Manager further agrees to and shall indemnify, defend and hold harmless Licensor, its affiliates, shareholders, members, officers, directors, employees, agents, successors and assigns (collectively, “Licensor Parties”) from and against any and all costs, expenses, claims or liabilities, including, without limitation, all indebtedness, obligations, losses, judgments, actions, damages, penalties, and expenses, including legal fees and expenses, of any kind whatsoever, whether absolute or contingent, liquidated or unliquidated, matured or unmatured, known or unknown (collectively, “Claims”), hereafter arising, created by or arising, directly or indirectly, out of or by reason of the operations involving the Licensed Business from and after the Management Date, or resulting from Manager’s failure to fulfill Manager’s obligations under this Agreement from and after the Management Date, including, without limitation, (i) Claims arising in connection therewith from acts or omissions of Manager’s officers, agents or employees, (ii) Claims by any supplier of alcoholic beverages for payment of the cost of alcoholic beverages or non-alcoholic beverages purchased by Manager as agent for Licensor, (iii) Claims by the State of New Jersey for Sales tax on the sale of alcoholic beverages, and (iv) any income or other tax liability imposed on Licensor, including interest and penalties, arising as a result of the operation of the Licensed Business and the receipt, actual or deemed, of proceeds therefrom by Licensor in excess of the monthly reimbursement for expenses set forth above.  Licensor hereby agrees to and shall indemnify, defend and hold harmless Manager, its affiliates, shareholders, members, officers, directors, employees, agents, successors and assigns from and against any and all Claims hereafter arising directly or indirectly out of Licensor’s failure to fulfill Licensor’s obligations under this Agreement from and after the Management Date.
12. This Agreement shall continue in existence for such time as Licensor shall remain a lessee in the Licensed Premises and shall hold the License in good standing for the Licensed Premises.  If, however, Manager shall breach any term of this Agreement or shall take or fail to take any action which will subject the License to suspension or revocation, and if such breach or matter is not promptly cured by Manager upon receipt of notice of such breach or matter, Licensor may terminate this Agreement without further notice, at its sole option.
13. Licensor shall be responsible for renewal of the License and for payment of all fees and taxes in connection with the License which shall be paid by Manager from the Operating Account upon request by Licensor.  In the event that Licensor shall fail to have the License renewed, or if the License shall be revoked, Manager shall have no further obligation hereunder and this Agreement shall immediately terminate.
14. Any notices required to be given shall be given by certified mail with return receipt requested, or by overnight delivery with receipt acknowledged, at the addresses at the top of this Agreement, or to such address which shall hereafter be furnished by one party to the other.  A copy of any notice to Licensor shall be given concurrently and by the same means of delivery to Steven J. Picco, Esq., Reed Smith LLP. Princeton Forrestal Village, 136 Main Street, Suite 250, Princeton,  NJ 08540.  Notices may be given by an attorney on behalf of a party.
15. Subject to the provisions of this Agreement, nothing contained herein or in any other instrument to which Manager is a party shall be deemed to in any way limit or restrict the rights of Licensor to possession and control of the Licensed Premises, or to the use of the License.
16. Notwithstanding anything contained in this Agreement to the contrary, Manager is not responsible for any Claims, costs of operation and the like prior to the Management Date.  Manager’s obligations to Licensor for matters arising during the term of this Agreement shall survive the termination of this Agreement until performed, including, but not limited to, the preparation of final tax returns and/or reports through the date of termination.
17. If any portion of this Agreement is determined to be unlawful by the Division of Alcoholic Beverage Control or by any court of competent jurisdiction, the balance of this Agreement shall remain in full force and effect, unless it would cause this Agreement to be ineffective for the intended purposes, in which case this Agreement shall terminate.  The parties agree, however, that any requirement imposed by the Division of Alcoholic Beverage Control in 
order to bring this Agreement into compliance shall automatically become and remain a part of this Agreement.
IN WITNESS WHEREOF, the undersigned have executed this Agreement as of the date first above written.






MANAGER:
BAMM HOLLOW LLC






By Bamm Hollow (MM) LLC, its sole member

By: _______________________________
     


   
Robert Keating, Managing Member






LICENSOR:
FAIRFIELD CORPORATION
By:__________________________
       Tomoyuki  Yoshida, President
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