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Number:  S-960


Date: March 16, 2009


Mail Log No.:  114464
TO:
Douglas R.M. Nazarian, Chairman

Harold D. Williams, Commissioner

Allen M. Freifeld, Commissioner

Susanne Brogan, Commissioner

Lawrence Brenner, Commissioner
FROM:
Anthony Myers, Assistant Executive Director
RE:
Montgomery Co. Dept. of Housing & Community Affairs- A request for determination as to whether or not Ross Development and Realty Management Services are in violation of the PUC or other regs. Regarding Chase at Bethesda Apartments
Description of Application:
By letter dated January 7, 2009, Michael T. Denney, Administrator, Landlord-Tenant Affairs Office, Department of Housing and Community Affairs, for Montgomery County, presented the complaint of Robert Imreh, a tenant at The Chase at Bethesda apartments in Bethesda, Maryland.  Mr. Imreh alleges that his landlord, Ross Development, through its management agent, Realty Management Service, Inc. and its third party bill collector, Studebaker Submetering, Inc., have been improperly charging tenants for usage of electricity.  Mr. Denney seeks a determination as to whether the method used by the management of The Chase at Bethesda apartments to charge tenants for electric usage is in conformance with Md. Ann. Code, Public Utility Companies, Section 701 (c)(3) (“PUC”).
Groups which should receive a copy of Staff Recommendation:
Mr. Michael T. Denney, Administrator, Landlord-Tenant Affairs Office, Department of          Housing and Community Affairs, for Montgomery County
Paula M. Carmody, Office of People’s Counsel
Recommended Action (Including Conditions):
Staff recommends that the Commission advise the Montgomery County Department of Housing and Community Affairs, Division of Housing and Code Enforcement/Office of Landlord-Tenant Affairs that the method used by the Landlord, Ross Development, to bill tenants at the Chase at Bethesda has not been approved by the Commission as a method of billing individual tenants under the relevant PUC sections.
________________________                                     
Ronald A. Decker
Staff Counsel
Commission Action On: ______________
Approved: _______Disapproved: _______Accept for Filing: _______
cc:
Heather A. Polzin, General Counsel

Terry J. Romine, Executive Secretary

Joel M. Bright, Chief Hearing Examiner

LaWanda Edwards, Manager, Office of External Relations

Detail of Request for Commission Action
The Applicant requests that the Commission determine whether a landlord must use individual meters or submeters to charge electric use in an apartment building, or whether the landlord can allocate a monthly electric bill for the entire apartment building among the individual apartment units within a building, based on a formula which considers the respective square footage of the units, but does not take into account actual usage per unit.
Applicable Law
PUC §7-301(c)(3) provides that the Commission may not authorize a gas company or electric company to service an occupancy unit unless the building has individual metered service, or submetering as provided under PUC §7-303 or §7-304. PUC §7-303 specifies the requirements for submetering, allows for imposition of a service charge for administrative and billing costs, and provides a complaint process for tenants.  PUC §7-304, and COMAR 20.26 et. seq, permits the usage of an “energy allocation system”, which is a method of determining approximate energy use within an individual dwelling unit by a measuring device approved by the Commission.
.  
Background
Mr. Robert Imreh, a tenant at the Chase at Bethesda apartments, in Bethesda, Maryland, filed a complaint on November 30, 2008 with the Montgomery County Department of Housing and Community Affairs, Division of Housing and Code Enforcement/Office of Landlord-Tenant Affairs.  In that complaint, Mr. Imreh wrote that, since July, 2008, the residents of the Chase at Bethesda have experienced extremely high utility bills, for which the management of the apartments could provide no explanation. He requested that the Landlord-tenant Affairs Office investigate.  
In the course of its investigation, the Landlord-Tenant Affairs Office became aware of the method by which the property owner, Ross Development, through its management agent, Realty Managements Services, Inc. and their third-party bill collector, Studebaker Submetering, Inc., had been charging for electric usage.  Due 
to the absence of individual meters, submeters, or an energy allocation system,  Studebaker has been allocating charges for tenant electric usage by an allocation formula.  Staff spoke with a representative of Studebaker, and was advised that Studebaker allocated the total electric bill it received (minus a pro rata share for the square footage allocated to unoccupied apartments and the square footage allocated to the core factor, i.e. elevators and common areas) to the various occupied apartment units, based solely on square footage of each unit. Staff was further advised that, to the knowledge of the Studebaker employee, such allocation procedure has never been approved by the Commission.
The Landlord-Tenant Affairs Office requests the Commission’s opinion on whether this is a legal method of charging electric usage.  They reference prior guidance, from Susan Stevens Miller, former General Counsel, dated February 17, 2006.  In that letter, Ms. Miller advised the Montgomery County Office of Housing and Code Enforcement that, while shared metering or allocation formulas are not per se illegal, there are limitations to their usage.  In particular, she stated that PUC §7-301(c) (3) provides that the Commission may not authorize a gas company or electric company to service an occupancy unit unless the building or shopping center has individual metered service or submetering.  This section was derived without substantive change from the former Article 78, §51 on the re-formatting of the statute.  At that time, the statute was limited in application to apartment buildings constructed “after July 1, 1978”.  Upon re-formatting, this reference was deleted as obsolete.  The statute now provides that PUC §7-301(c) (3) applies to “new construction”.  In her letter, Ms. Miller concluded that the apartments, for which Montgomery County sought advice on the requirement of sub metering, were legal without individual or submeters, since that building was constructed prior to 1978.  In its current letter, the Landlord-Tenant Affairs Office points out that the Chase at Bethesda was constructed in 1989, and argues that it should therefore have individual meters or submeters.
Analysis and Comment
As indicated above, the Commission may not authorize providing energy service to an apartment building that lacks individual meters or submeters, if such apartment building was constructed after 1978.  The apartment building in question was constructed in 1989, well after the cut-off date which grandfathered prior construction from having to retrofit with individual meters or submeters.  Therefore, the Chase at Bethesda should have been constructed with individual meters, submeters as provided in PUC §7-303, or an alternative “energy allocation system” as provided in PUC §7-304. The current method of billing individual tenants at the Chase at Bethesda, solely by the use of an allocation formula, has not been approved by the Commission and does not appear to be within the approved methods of calculating such bills under the PUC statute.
Recommendation
Staff recommends that the Commission advise the Montgomery County Department of Housing and Community Affairs, Division of Housing and Code Enforcement/Office of Landlord-Tenant Affairs that the method used by the Landlord, Ross Development, to bill tenants at the Chase at Bethesda has not been approved by the Commission as a method of billing individual tenants under the relevant PUC sections.
___________________________
Leslie M. Romine
Deputy Staff Counsel
Staff Counsel Division
