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Defining the Right of Property

The right of property is the “sole and despotic dominion which one man claims and exercises over the external things of the world, in total exclusion of the right of any other individual in the universe.” Blackstone, Commentaries, Supp. 1.

The right of property is a bundle of rights: to use or not use, to transfer, to exclude others, to bequeath/devise, to merit compensation for torts and government takings. Class notes 1/23. Under statute, the disposal of cells removed from patients is highly regulated, “eliminat[ing] so many of the rights ordinarily attached to property that one cannot simply assume that what is left amounts to ‘property’ or ‘ownership’ for purposes of conversion law.” This argument assumes that the bundle of rights that make up property cannot be divided and remain property. Moore v. Regents of the University of California (Cal. 1990), Property 82. Alternatively, in many instances property rights attach despite the absence of some of the rights normally included in the property bundle. For example, the possessor of a prescription drug may not distribute it freely. Dissent in Moore v. Regents of the University of California (Cal. 1990), Property 82.

The language of property determines the system. Language of fairness, morality, and justice leads to a rights-based system. Language of social utility leads to an incentive-based system. Language of administrability leads to an efficiency-based system. Class notes 3/1.

If property depends on the personhood invested in an object, property law “might hold that those rights near one end of the continuum – fungible property rights – can be overridden in some cases in which those near the other – personal property rights – cannot be. … The more closely connected with personhood, the stronger the entitlement.” In our system, for example, a person’s home receives special protection because “[t]here is both a positive sense that people are bound up with their homes and a normative sense that this is not fetishistic.” Personhood involves three aspects: freedom, identity, and contextuality. Freedom focuses on will, identity on continuity of self, and contextuality on relations to things and other people. “Universal commodification undermines personal identity…” Radin, Property and Personhood and Market-Inalienability, Supp. 1. Where an excavator discovers burial objects and is required to turn them over to the descendants of those buried, the descendants do not consider themselves enriched but instead subjected to “substantial upset over the ruin of ‘ancestral burial grounds.’” This argument depends on a subjective rather than purely economic view of enrichment. The excavator therefore cannot claim compensation for the descendants’ alleged unjust enrichment. Charrier v. Bell (La. Ct. App. 1986), Property 115.

Sources of the Right of Property

Possession: Possession-based theories are convenient and administrable. Possession implies labor, which we want to reward. Class notes 1/23. Doctors’ alleged failure to inform patient before removing his cells amounts to improper interference with his right in his body parts when those parts were under his authority, “thereby misappropriating plaintiff’s right of control for their own advantage” – that is, converting his property. Concurrence/Dissent in Moore v. Regents of the University of California (Cal. 1990), Property 82. Burying items with the dead results in “the relinquishment of immediate possession” but not in “relinquishing ownership to a stranger,” the intent needed to constitute abandonment. Property rights do not attach to an “unrelated third party who uncovers burial goods.” Instead, ownership goes to the descendants of those who buried the objects. Charrier v. Bell (La. Ct. App. 1986), Property 115. Courts traditionally divided lost property into three categories: lost (when the owner accidentally misplaced it), mislaid (when the owner intentionally left it somewhere but forgot where), and abandoned (when the owner intended to relinquish all rights in it). Finders do not acquire title to lost or mislaid property against the true owner, but do obtain title to abandoned property. If the finder was trespassing on another’s land when he found an abandoned item, ownership goes to the landowner. If finder was an invitee, courts are divided. Property 119.

Labor and productive use: “[L]abour put a distinction between [acorns an individual picked] and the common. That added something to them more than Nature, the common mother of all, had done; and so they became his private right. … As much Land as a Man Tills, Plants, Improves, Cultivates, and can use the Product of, so much is his property. … [T]he improvement of labour makes the far greater part of the value.” Locke, Second Treatise of Government, Supp. 1. “[W]ho would be at the pains of tilling [land], if another might watch an opportunity to seize upon and enjoy the product of his industry, art, and labor?” Blackstone, Commentaries, Supp. 1. People take possession of wild animals, feræ naturæ, through “the mortal wounding of such beasts … since, thereby, the pursuer manifests an unequivocal intention of appropriating the animal to his individual use, has deprived him of his natural liberty, and brought him within his certain control.” Where a hunter chases a fox into the open, he has no claim against another hunter who appears at the last moment and kills and takes the fox. “If the first seeking, starting, or pursuing such animals … should afford the basis of actions against others for intercepting and killing them, it would prove a fertile source of quarrels and litigation.” The case differs from one in which defendant killed ducks in plaintiff’s decoy pond, because plaintiff already owned them. Pierson v. Post (N.Y. 1805), Property 51. Alternatively, the verdict “should have in view the greatest possible encouragement to the destruction of an animal, so cunning and ruthless in his career.” The defendant “who had not shared in the honours or labours of the chase” should not benefit from it. “[P]roperty in animals feræ naturæ may be acquired without bodily touch or manucaption, provided the pursuer be within reach, or have a reasonable prospect (which certainly existed here) of taking, what he has thus discovered an intention of converting to his own use.” [Dissent does not make this argument, but it might also say the plaintiff is a poor hunter.] Dissent in Pierson v. Post (N.Y. 1805), Property 51. The law of capture holds that a landowner is entitled to all the gas and oil he can obtain through “reasonable and legitimate drainage” from an underground pool that is under his own as well as neighbors’ property. However, “[n]o owner should be permitted to carry on his operations in reckless or lawless irresponsibility, but must submit to such limitations as are necessary to enable each to get his own.” Landowner who negligently wastes the gas from a common pool owes damages to neighbors under whose land the pool runs. Elliff v. Texon Drilling Co. (Tex. 1948), Property 56. “The measure of property acquired by occupancy is determined, according to the law of nature, by the extent of men’s wants, and their capacity of using it to supply them. It is a violation of the rights of others to exclude them from the use of what we do not want, and they have an occasion for.” Defendant’s argument in Johnson v. M’Intosh (U.S. 1823), Property 25. A patented cell line cannot be the property of the person from whom the cells were taken because the patent is legal only because it depends on the “human ingenuity” involved and not on the naturally occurring organism. Diamond v. Chakrabarty (U.S. 1980), Property 85. The precise language of a particular news story constitutes literary property at common law. “The news element – the information respecting current events contained in the literary production – is not the creation of the writer” but part of the public domain. International News Service v. Associated Press (U.S. 1918), Property 66. Alternatively, “The general rule of law is, that the noblest of human productions – knowledge, truths ascertained, conceptions, and ideas – become, after voluntary communication to others, free as the air to common use.” Brandeis’s dissent in International News Service v. Associated Press (U.S. 1918), Property 66.

Law/Sovereignty/Positivism: “Property is nothing but a basis of expectation; the expectation of deriving certain advantages from a thing which we are said to possess, in consequence of the relation in which we stand to it. … [T]his expectation, this persuasion, can only be the work of law. I cannot count upon the enjoyment of that which I regard as mine, except through the promise of the law which guarantees it to me.” Bentham, The Theory of Legislation, Property 16. Sovereignty is the ultimate creator of property rights, because holding otherwise would upend society. This is a positivist rather than natural-law interpretation of property rights. The natives in the Americas lacked sovereignty so could not grant property. The only property-granting sovereigns are the United States, France, etc. The sovereign that discovered land in the New World obtained title to it. Johnson v. M’Intosh (U.S. 1823), Property 25.

Discovery: The only property-granting sovereigns are the United States, France, etc. The sovereign that discovered land in the New World obtained title to it. Johnson v. M’Intosh (U.S. 1823), Property 25.

Relativity of Title

In general, a plaintiff in ejectment can succeed only on the strength of his own title and not on the weakness of the defendant’s title, but where two parties lack title, the party in peaceable possession of the property is protected in that possession against another party who intrudes. The party in peaceable possession, then, has a claim against everyone except the person who holds the title. Tapscott v. Lessee of Cobbs (Va. 1854), Property 121.

Where a thief sells property to a bona fide purchaser (one who does not know the thief lacks rightful possession), title usually remains with the true owner, who can claim the property from the bona fide purchaser. Greek-Orthodox Church of Cyprus v. Goldberg & Feldman Fine Arts, Inc. (S.D. Ind. 1989), Property 125. The exception to this rule is when the true owner “entrusted the property to a merchant who regularly deals in such goods” and who steals the property. In such a case the thief holds voidable title and can transfer title to a bona fide purchaser. Carlsen v. Rivera (Fla. Dist. Ct. App. 1980), Property 126.

In cases of real property, possession or recording of a deed may create a rebuttable presumption that a previous owner intended to transfer ownership. Most courts hold a deed subject to constructive delivery when one writes a deed and “engag[es] in conduct that demonstrates an intent to transfer ownership.” Property 940. Such intent is more clearly demonstrated by placement of a deed in a safe deposit box than with a third party. Kresser v. Peterson (Utah 1984), Property 940. Recording acts in every state establish a registry of land ownership. “In general, a subsequent purchaser who has no notice of a prior conveyance and who records his interest will prevail over any prior unrecorded interest. … In general, a purchaser who has no notice of a  prior conveyance and records his deed is protected against any conflicting claimants who record their interests later.” “[I]f the grantor purports to convey an interest that the grantor does not own and the grantor later obtains a deed to the property, the doctrine of estoppel by deed operates to vest the grantor’s interest immediately in the grantee,” regardless of any recordings. Recording systems generally protect buyers but not donees. Property 943. There are three types of recording acts: race statutes (under which, between two purchasers of one property, the first purchaser to record prevails), notice statutes (under which, between two purchasers of one property, the second prevails if he lacks notice of the first), and race-notice statutes (under which, between two purchasers of one property, the second prevails if he lacks notice of the first and records before the first). Half the states have notice statutes and half have race-notice statutes. Property 946.

When two parties are business competitors and “the rights or privileges of the one are liable to conflict with those of the other, each party is under a duty so to conduct its own business as not unnecessarily or unfairly to injure that of the other.” The fact that a news organization has no “property interest as against the public” in uncopyrighted news after publication does not mean that it has no property interest in it as against a competitor commercial organization. Between two news organizations, the news is “quasi property.” The attached quasi-property rights remain for some indefinite period after publication. One news agency’s obtaining uncopyrighted news from another and using it without attribution is “an unauthorized interference with the normal operation of complainant’s legitimate business precisely at the point where the profit is to be reaped” and is thus unfair competition in trade. The victim agency is entitled to an injunction stopping the interference by the other. International News Service v. Associated Press (U.S. 1918), Property 66. Alternatively, because the violation is in the lack of attribution rather than in property, the injunction should require only attribution. Holmes’s dissent in International News Service v. Associated Press (U.S. 1918), Property 66. Also alternatively, “The general rule of law is, that the noblest of human productions – knowledge, truths ascertained, conceptions, and ideas – become, after voluntary communication to others, free as the air to common use.” Brandeis’s dissent in International News Service v. Associated Press (U.S. 1918), Property 66.

Adverse Possession

“The basic elements of the [adverse possession] claim include (a) actual possession that is (b) open and notorious, (c) exclusive, (d) continuous, and (e) adverse or hostile (f) for the statutory period.” Adverse possession can be a cause of action to quiet title through declaratory judgment or a defense to a trespass or ejectment claim. Property 148.

Actual possession is demonstrated by acts asserting general ownership of the land. If the actions are limited rather than general, the possessor may receive a prescriptive easement, such as a right of way. The elements of adverse possession and prescriptive easement are the same except that in the latter actual use replaces actual possession. Property 149. “‘[A]ctual occupancy means the ordinary use to which the land is capable and such as an owner would make of it.’ … What acts will characterize possession as ‘actual’ depend on the nature and location of the property, the uses to which it can be applied and all the facts and circumstances of a particular case.” (citation omitted). Smith v. Hayden (Colo. 1989), Property 149. Adverse possessors obtain ownership subject to preexisting liens, easements, etc. Property 149.

Possession is open and notorious when it is “sufficiently visible and obvious to put a reasonable owner on notice that her property is being occupied by a nonowner with the intent of claiming possessory rights. Property 150. Enclosing land with a fence or wall is always sufficient. Smith v. Tippett (D.C. 1990), Property 150. Other sufficient acts include building a structure, Smith v. Hayden (Colo. 1989), Property 150; clearing land for a driveway and picnic area, Chaplin v. Sanders (Wash. 1984), Property 150; and planting and harvesting crops, Cheek v. Wainwright (Ga. 1980), Property 150.

“Exclusivity generally means that the use ‘is of a type that would be expected of a true owner of the land in question’ and that ‘the adverse claimant’s possession cannot be shared with the true owner.’” Property 150, quoting Smith v. Tippett (D.C. 1990), Property 151. Joint adverse possessors may acquire joint ownership. “Most states do not allow prescriptive rights to vest in large groups or in the public as a whole.” Property 151. “[T]he conditions of continuity and exclusivity require only that the land be used for the statutory period as an average owner of similar property would use it. Where … the land is rural, a lesser exercise of dominion and control may be reasonable.” Possessors who build a picnic area and reindeer shelter, and install a camper trailer during the summer, satisfy the requirements of adverse possession of a rural parcel in Alaska. On a piece of the land where they only use trails to pick berries, however, they do not. Nome 2000 v. Fagerstrom (Alaska 1990), Property 136.

Continuous possession does not require possession 24 hours a day or bar extended leaves of absence. Property 151. “[T]he conditions of continuity and exclusivity require only that the lad be used for the statutory period as an average owner of similar property would use it. Where … the land is rural, a lesser exercise of dominion and control may be reasonable.” Possessors who build a picnic area and reindeer shelter, and install a camper trailer during the summer, satisfy the requirements of adverse possession of a rural parcel in Alaska. On a piece of the land where they only use trails to pick berries, however, they do not. Nome 2000 v. Fagerstrom (Alaska 1990), Property 136. To tack different adverse possessions to make up the period of bar the persons holding such possessions must be connected by privity of title or claims.” Jarrett v. Stevens (W. Va. 1892), Property 145. Privity in such situations means “that the original adverse possessor transferred title to the property to the successor (…purported to do so). If, however, the successor dispossessed the prior adverse possessor, he will generally not be given the benefit of the tacking doctrine.” Property 152.

The adverse or hostile requirement means at least that the use is nonpermissive. Beyond that, five tests exist, three considering the possessor’s state of mind and two considering the true owner’s state of mind. (1) An objective test requiring simply the absence of the owner’s permission. Most courts applying this test hold that a permissive use cannot become adverse without explicit revocation of permission by owner or announcement of intention to oust by possessor. This is the majority rule. (2) A subjective test requiring a showing of intentional dispossession. The possessor must know someone else owns the land and must intend to oust that person. This test is often rejected as rewarding wrongdoers. (3) A subjective test requiring good-faith occupation by the possessor. The possessor must believe the land is his own. Most states, at least formally, reject this test. (4) An objective test presuming that one who uses another’s land without explicit permission or objection does so permissively. A true owner’s silence will bar a claim of adverse possession. Most courts reject this test. (5) An objective test presuming that one who uses another’s land without explicit permission or objection does so nonpermissively. A true owner’s silence will support a claim of adverse possession. (This rule will not apply where use is commonly understood to be permissive, such as for shoppers in a mall, or where a co-owner claims adverse possession against his partner. The latter claim requires an explicit ouster.) Property 152-55. A case applying Test One: “What the [possessors] believed or intended has nothing to do with the question of whether their possession was hostile. Hostility is instead determined by application of an objective test which simply asks whether the possessor ‘acted toward the land as if he owned it,’ without the permission of one with legal authority to give possession.” Nome 2000 v. Fagerstrom (Alaska 1990), Property 136.

Statutory periods vary from state to state. Many are 10, 15, or 20 years. Many states toll the period if the true owner is an infant, insane, etc. Property 155.

Some states require adverse possession to take place under color of title, meaning the possessor must purchase the property pursuant to a deed that mistakenly included the property. Property 156.

Adverse possession against the government is usually not recognized. Property 156. Some states allow adverse possession against the government if the property is not held for public use. American Trading Real Estate Properties, Inc. v. Town of Trumbull (Conn. 1990), Property 156.

Many courts require proof of adverse possession by clear and convincing evidence rather than a preponderance of the evidence because such claims often “involve the loss of a homestead, a family farm or other property associated with traditional family and societal values.” Brown v. Gobble (W. Va. 1996), Property 141.

Trespass

“A trespass is an intentional intrusion on property possessed by another.” Intent to be in a particular place is sufficient; the trespasser need not know another owns the property. A trespass is privileged if done with consent, justified by necessity, or encouraged by public policy. Property 194.

“[T]he ownership of real property does not include the right to bar access to governmental services available to migrant workers [who are tenants on that property] and hence there was no trespass” when agents bearing those services entered the property. “Property rights serve human values. … Title to real property cannot include dominion over the destiny of persons the owner permits to come upon the premises. … [R]epresentatives of [Southwest Citizens Organization for Poverty Elimination  and Camden Regional Legal Services, both financed by the federal government] may enter upon [a farm] to seek out the worker at his living quarters. So, too, the migrant worker must be allowed to receive visitors there of his own choice, so long as there is no behavior hurtful to others, and members of the press may not be denied reasonable access to workers who do not object to seeing them.” In the interest of “his own and … his employees’ security” the farmowner may ask visitors to identify themselves and explain their purpose. State v. Shack (N.J. 1971), Property 186.

If fraud in obtaining consent automatically destroyed that consent, “Dinner guests would be trespassers if they were false friends who never would have been invited had the host known of their true character….” Fraud will or will not destroy consent depending on “the interest that the torts in question, battery or trespass, protect. The one protects the inviolability of the person, the other the inviolability of the person’s property.” Reporters who pose as patients to gain entry to a doctor’s office may commit fraud, but the fraudulently obtained consent they receive still bars action for trespass, because entering offices open to anyone who wants their eyes checked and videotaping the doctors’ communications with strangers did not “infring[e] the kind of interest of the plaintiffs that the law of trespass protects; it was not an interference with the ownership or possession of land.” Desnick v. American Broadcasting Companies, Inc. (7th Cir. 1995), Supp. 1. “[C]onsent to enter is vitiated by a wrongful act that exceeds and abuses the privilege of entry.” Under this theory, consent is not simply to enter but can be to enter for a particular purpose. Activities outside that purpose are not consented to and are therefore trespass. A reporter who lied on a job application fraudulently obtained consent to enter property, but doing so was not trespass until “she exceeded that consent when she videotaped in non-public areas of the store and worked against the interests of her second employer, Food Lion, in doing so.” Food Lion, Inc. v. Capital Cities/ABC, Inc. (4th Cir. 1999), Supp. 1.

Public Accommodations


Common law traditionally requires innkeepers and common carriers (planes, trains, buses) to service members of the public without unreasonable discrimination. Property 201. Traditionally, only innkeepers and common carriers must grant reasonable access; all others have right to exclude unlimited by common law (though not by Civil Rights Act, etc.). Under this principle a racetrack can bar a patron simply because it wants to make a point. Madden v. Queens County Jockey Club, Inc. (N.Y. 1947), Property 201. This policy might be supported by a belief “that market forces would preclude any outrageous excesses” of exclusion. Brooks v. Chicago Downs Association, Inc. (7th Cir. 1986), Property 202. Alternatively, “the more private property is devoted to public use, the more it must accommodate the rights which inhere in individual members of the general public who use that property.” State v. Schmid (N.J. 1980), Property 197. Extending that principle further, “Property owners have no legitimate interest in unreasonably excluding particular members of the public when they open their premises for public use. … Whether a decision to exclude is reasonable must be determined from the facts of each case.” A casino’s exclusion of a player who counts cards is unreasonable because he does not threaten the security of any casino occupant or disrupt its operations. Uston v. Resorts International Hotel, Inc. (N.J. 1982), Property 196. 

Civil Rights Act of 1866: 42 U.S.C. §§ 1981-1982. “§ 1981 (a) All persons within the jurisdiction of the United States shall have the same right in every State and Territory to make and enforce contracts, to sue, be parties, give evidence, and to the full and equal benefits of all laws and proceedings for the security of persons and property as is enjoyed by white citizens, and shall be subject to like punishment, pains, penalties, taxes, licenses, and exactions of every kind, and to no other. (b) For purposes of this section, the term ‘make and enforce contracts’ includes the making, performance, modification, and termination of contracts, and the enjoyment of all benefits, privileges, terms, and conditions of the contractual relationship. (c) The rights protected by this section are protected against impairment by nongovernmental discrimination and impairment under color of State law. § 1982. All citizens of the United States shall have the same right, in every State and Territory, as is enjoyed by white citizens thereof to inherit, purchase, lease, sell, hold, and convey real and person property.” Supp. 1. The Supreme Court has held that the Act applies to private as well as State conduct. Jones v. Alfred Mayer Co. (U.S. 1968), Supp. 1. The Act applies to some establishments not listed in the 1964 Act: retail stores, Washington v. Duty Free Shoppers, Ltd. (N.D. Cal. 1988); salons, Perry v. Command Performance (3d Cir. 1990); department stores, Watson v. Fraternal Order of Eagles (6th Cir. 1990), Supp. 1. Courts are divided over whether the act bars shopowners from conducting discriminatory surveillance of their customers. Courts are divided over whether the Act applies to private clubs. Supp. 1.

Civil Rights Act of 1964, Title II: “§ 2000a. (a) All persons shall be entitled to the full and equal enjoyment of the goods, services, facilities, privileges, advantages, and accommodations of any place of public accommodation, as defined in this section, without discrimination or segregation on the ground of race, color, religion, or national origin. … (b) Each of the following establishments which serves the public is a place of public accommodation within the meaning of this subchapter if its operations affect commerce, or if discrimination or segregation by it is supported by State action: (1) any inn, hotel, motel, or other establishment which provides lodging to transient guests, other than an establishment located within a building which contains not more than five rooms for rent or hire and which is actually occupied by the proprietor of such establishment as his residence; (2) any restaurant, cafeteria, lunchroom, lunch counter, soda fountain, or other facility principally engaged in selling food for consumption on the premises, including, but not limited to, any such facility located on the premises of any retail establishment; or any gasoline station; (3) any motion picture house, theater, concert hall, sports arena, stadium, or other place of exhibition or entertainment; and (4) any establishment (A)(i) which is physically located within the premises of any establishment otherwise covered by this subsection, or (ii) within the premises of which is physically located any such covered establishment, and (B) which holds itself out as serving patrons of such covered establishments. … (c) The provisions of this subchapter shall not apply to a private club or other establishment not in fact open to the public, except to the extent that the facilities of such establishment are made available to the customers or patrons of an establishment within the scope of subsection (b) of this section.” Property 205. Note that discrimination on the basis of sex is not prohibited. Supp. 1.

The Americans with Disabilities Act appears in large part at Property, 228-34. The act defines disability, lists entities that are considered public accommodations, and defines discrimination. The ADA moves beyond previous public accommodation statutes by requiring active steps, such as renovation, by property owners. Class notes, 2/15. A complete ban on smoking, demanded by smoke-sensitive restaurant patrons, may be a reasonable modification required by the Act if it does not impose an undue financial burden or “fundamentally alter the nature of such goods [and] services” provided by the restaurant. Staron v. McDonald’s Corp. (2d Cir. 1995), Property 234.

Statutory interpretation proceeds through several steps: (1) the language of the statute, (b) legislative history (including prior versions of a statute, committee reports, floor debate), (c) intent of the legislature (in light of policies and purposes), and (d) canons of statutory interpretation (e.g., that remedial statutes should be construed liberally to effectuate their purposes). Supp. 1. Several canons and their opposites are listed in Llewellyn, The Common Law Tradition, Property 225.

State statutes may offer more protection than the federal acts, but not less. Property 221.

Where the Minnesota Human Rights Act defines public accommodation as “a business, accommodation, refreshment, entertainment, recreation, or transportation facility of any kind, whether licensed or not, whose goods, services, facilities, privileges, advantages or accommodations are extended, offered, sold, or otherwise made available to the public,” “[t]he question … of what constitutes … a ‘public business facility’ turns ultimately on whether the organization invites only a screened and selected portion of the public, or whether, instead, it has a standing, open invitation to an unscreened, unselected, and unlimited number of persons from the general public.” The United States Jaycees is a public accommodation because it collects dues and refers to members as officers’ customers, and to the group – perhaps metaphorically – as selling goods; is not selective and its size is unlimited; and wherever the organization sells leadership skills, etc. – at HQ and on foot – must be a facility. Furthermore, the history of the statute demonstrates expanding coverage to protect more people in more places. The Jaycees may not limit women to associate memberships. United States Jaycees v. McClure (Minn. 1981), Property 209. The Jaycees appealed on the theory that the Act violated its members’ constitutional rights of freedom of association protected by the First and Fourteenth Amendments. The Supreme Court held that the rights were not infringed because the state had a compelling interest in combating sex discrimination and the statute was narrowly tailored. Roberts v. United States Jaycees (U.S. 1984), Property 223. Massachusetts, under a different statute and legislative history, held that the Jaycees were not a place of public accommodation primarily because as a membership organization it was not a place in the everyday sense of the word. United States Jaycees v. Massachusetts Commission Against Discrimination (Mass. 1984), Property 222.

Under the New Jersey Law Against Discrimination, Princeton University is a place of public accommodation. Peper v. Trustees of Princeton University (N.J. 1978), Property 219. “Where a place of public accommodation and an organization that deems itself private share a symbiotic relationship, particularly where the allegedly ‘private’ entity supplies an essential service that is not provided by the public accommodation, the servicing entity loses its private character and becomes subject to laws against discrimination.” Princeton’s eating clubs, which are formally separate from the University but depend on it and could not exist without it even as the University depends on them, are public accommodations under LAD and cannot prohibit women. Frank v. Ivy Club (N.J. 1990) Property 216. The Law’s “place” should not refer only to fixed physical places because places do not discriminate. National Organization of Women v. Little League Baseball, Inc., (N.J. 1974), Supp. 1. The Boy Scouts of America is a place of public accommodation because of its broad solicitation, unlimited membership, and association with government. Dale v. Boy Scouts of America (N.J. 1999), Supp. 1. The Supreme Court overturned, holding that BSA’s freedom of association includes a right of “expressive association,” such that if it chooses to oppose homosexuality, it can exclude homosexuals. Boy Scouts of America v. Dale (U.S. 2000), Supp. 1.

Free Speech and Access

Where a private entity such as a company town has taken on all of the functions of government, as in a company town, a Jehovah’s Witness has a free speech right under the U.S. Constitution to leaflet in the street despite the private entity’s objections. Marsh v. Alabama (U.S. 1946), Property 237. Where a private entity such as a shopping mall has not taken on all functions of government, protesters have a free speech right to picket on the entity’s property if the picketing is “directly related in its purpose to the use to which the shopping center property was being put,” as it is if the pickets protest labor conditions at the mall. Amalgamated Food Employees Union v. Logan Valley Plaza (U.S. 1968), Property 237. Where a private entity such as a shopping mall has not taken on all functions of government, the entity’s property does not “lose its private character merely because the public is generally invited to use it for designated purposes.” A mall is entitled to ban all handbilling on its property. Lloyd Corp., Ltd. v. Tanner (U.S. 1972), Property 236. Alternatively, “For many Portland citizens, Lloyd Center will so completely satisfy their wants that they will have no reason to go elsewhere for goods or services. If speech is to reach these people, it must reach them at Lloyds Center.” The only way for the poor to communicate with the public at large is to use public spaces, and Lloyds is “[o]ne such area” “in which most of their fellow citizens can be found.” Dissent in Lloyd Corp., Ltd. v. Tanner (U.S. 1972), Property 236. A state constitution’s requirement that shopping malls grant free speech access did not violate the mall owners’ constitutionally protected property rights. PruneYard Shopping Center v. Robbins (U.S. 1980), Property 255. Combining Lloyd and PruneYard, the First Amendment does not require free speech access in malls and the Fourteenth Amendment does not prohibit it; states are free to balance the rights of speakers and property owners. Property 256. Policy arguments supporting access to public property for speech include fear of government power, desire for forum for public debate, demand that government respect all views, the public’s ownership of public property, the need for space to make right to free speech meaningful, and the need for the best platform to reach the public. Arguments against such access are that owners have rights to privacy and to choose what views they will support. Class notes 2/15.

Under the National Labor Relations Act union organizers have certain rights of access for speech (picketing inside a mall, Scott Hudgens (N.L.R.B. 1977); picketing in the foyer outside a restaurant, Seattle-First National Bank v. NLRB (9th Cir. 1980)) but not others (entering a mall’s parking lot to leaflet cars when other methods of communication were available, Lechmere v. NLRB (U.S. 1992)). Property 256.

State constitutions may offer more protection of speech than the federal constitution, but not less. Property 221.

Under the New Jersey Constitution, which grants broader protection to free speech than does the U.S. Constitution, the state supreme court has established a three-part test to evaluate the balance between free speech and private property rights: “(1) the nature, purposes, and primary use of such private property, generally, its ‘normal’ use, (2) the extent and nature of the public’s invitation to use that property, and (3) the purpose of the expressional activity undertaken upon such property in relation to both the private and public use of the property.” Under this test regional shopping malls that invite shoppers not only to shop but also to loiter, in part because of their significance in replacing urban downtowns, are obliged to permit leafleting and associated speech. New Jersey Coalition Against War in the Middle East v. J.M.B. Realty Corp. (N.J. 1994), Property 243. Alternatively, the primary purpose of malls is nonetheless to make money from shoppers. Dissent in New Jersey Coalition Against War in the Middle East v. J.M.B. Realty Corp. (N.J. 1994), Property 243.

Nuisance

The common enemy rule: “a possessor of land has an unlimited and unrestricted legal privilege to deal with the surface water on his land as he pleases, regardless of the harm which he may thereby cause others.” Rejected in Armstrong v. Francis Corp. (N.J. 1956), Property 273. Many courts modify this rule to impose liability on property owners who use pipes to increase or divert water unnaturally. Property 278.

The civil law rule: “a person who interferes with the natural flow of surface waters so as to cause an invasion of another’s interests in the use and enjoyment of his land is subject to liability to the other.” Rejected in Armstrong v. Francis Corp. (N.J. 1956), Property 273. This is a strict liability rule. Many jurisdictions apply it in rural areas but use the common enemy rule in urban areas to allow development in the latter. Property 278.

The reasonable use rule: “[E]ach possessor is legally privileged to make a reasonable use of his land, even though the flow of surface waters is altered thereby and causes some harm to others, but incurs liability when his harmful interference with the flow of surface waters is unreasonable.” Reasonableness is determined “in each case upon a consideration of all the relevant circumstances, including such factors as the amount of harm caused, the foreseeability of the harm which results, the purpose or motive with which the possessor has acted, and all other relevant matter.” The advantage of this rule over the others is its flexibility. According to this rule, commercial developers will generally pay damages to individual neighboring landowners. Armstrong v. Francis Corp. (N.J. 1956), Property 273.

Coase: “The real question that has to be decided [in nuisance suits] is: Should A be allowed to harm B or should B be allowed to harm A? The problem is to avoid the more serious harm. … [I]t has to be remembered that the immediate question faced by the courts is not what shall be done by whom but who has the legal right to do what. It is always possible to modify by transactions on the market the initial legal delimitation of rights. [Absent transaction costs, rights will always be transferred to the party that values them the most, regardless of where the legal system places them initially.] … [S]uch a rearrangement of rights will only be undertaken when the increase in the value of production conseqent upon the rearrangement is greater than the costs which would be involved in bringing it about. When it is less, the granting of an injunction (or the knowledge that it would be granted) or the liability to pay damages may result in an activity being discontinued (or may prevent its being started) which would be undertaken if market transactions were costless. In these conditions the initial delimitation of legal rights does have an effect on the efficiency with which the economic system operates.” Coase, The Problem of Social Cost, Supp. 2.

Critique of Coase 1:“The conclusion may be drawn that the structure of law should be chosen so that the transaction costs are minimized… [Game theory describes two kinds of games: a zero-sum game, in which resources are redistributed but never created or destroyed, and a coordination game, in which resources are produced either for all parties or for none.] “The bargaining theory of the Coase Theorem takes an optimistic attitude toward the ability of people to solve this problem of distribution. … A pessimistic approach assumes that people cannot solve the distribution problem, even if there are no costs to bargaining. … [The pessimistic theory] suggests the polar opposite of the Coase Theorem: ‘Private bargaining to redistribute external costs will not achieve efficiency unless there is an institutional mechanism to dictate the terms of the contract.’ [This result might be called the Hobbes Theorem.] … According to the Coase Theorem … the government retires from the scene after creating some rights over externalities, and efficiency is achieved regardless of what rights were created. According to the Hobbes Theorem, the coercive threats of government or some similar institution are needed to achieve efficiency when externalities create bargaining situations, even though bargaining is costless. … An informed policy choice must balance the Coase Theorem against the Hobbes Theorem in light of the ability of the parties to cooperate.” Cooter, The Cost of Coase, Supp. 2.

Critique of Coase 2: Another problem with Coase is his faulty assumption that the price people will pay to stop something equals the price they would demand in exchange for allowing it to continue. This is known as the offer-asking problem. Class notes, 2/20.

Critique of Coase 3: Furthermore, “even though the choice of legal rule has no effect on efficiency in the absence of transaction costs, it has an enormous effect on the distribution of wealth between the parties. … It is important to note that efficiency analysis tells us whether the activity should go forward but tells us nothing whatsoever about who should pay for this outcome.” Two kinds of transaction costs are important here: bargaining costs and information costs. (Other transaction costs include administrative costs (i.e., the costs of litigation), agency costs, and strategic bargaining costs (including holdout and freeloader problems).) “Efficiency is a function of the initial distribution of wealth,” because the amount a party is willing to pay depends on how much money it has. At the same time, “[w]hoever is assigned the entitlement is richer than he would be without the entitlement; he no longer needs to shell out money to purchase it.” This phenomenon is termed the wealth effect. Property 338.

Light and Air: Landowners do not have a legal right to the free flow of light and air across the land of a neighbor. A hotel owner has no claim against his neighbor on the theory that his neighbor’s addition of stories will block the sun. Foutainebleu Hotel Corp. v. Forty-Five Twenty-Five, Inc. (Fla. Dist. Ct. App. 1959), Property 336. Alternatively, English common law includes the doctrine of ancient lights, under which a landowner who receives sunlight across a neighbor’s land for a certain period of time is entitled to continue to receive it. The principle has been applied in the United States only in cases of malicious obstruction of light, such as spite fences. However, reluctance to expand it further was based on the high value placed on a landowner’s freedom, the purely aesthetic value of sunlight, and fear of restricting development. These three principles are less important today, so a landowner who powers his home with solar power has a claim against a neighbor who would obstruct his sunlight, if the unreasonableness requirement is met. Prah v. Maretti (Wis. 1982), Property 357.

Reasonableness doctrines:

	Plaintiff holds veto power
	Balancing test
	Defendant holds privilege

	Easement for lateral support of land
	Nuisance doctrine
	Common enemy rule for diffuse surface water

	Prior appropriation of water
	Negligence
	No easement for light and air

	Natural flow doctrine for diffuse surface water
	Reasonable use doctrine for water
	Free use or absolute ownership of groundwater

	
	Malice doctrine for spite fences
	


Property 365.

Policy arguments are outlined in Property 366-74. Categories include rights, utility, judicial role, and administrability arguments.

“The difference between a private nuisance and a public nuisance is generally one of degree. A private nuisance is one affecting a single individual or a definite small number of persons in the enjoyment of private rights not common to the public, while a public nuisance is one affecting the rights enjoyed by citizens as a part of the public. To constitute a public nuisance, the nuisance must affect a considerable number of people or an entire community or neighborhood.” Spur Industries, Inc. v. Del E. Webb Development Co. (Ariz. 1972), Supp. 2.

Remedies: In general, “where a nuisance has been found and where there has been any substantial damage shown by the party complaining an injunction will be granted.” However, where “[t]he total damage to plaintiffs’ properties is … relatively small in comparison with the value of defendant’s operation and with the consequences of the injunction which plaintiffs seek,” the court will “grant the injunction unless defendant pays plaintiffs such permanent damages as may be fixed by the court…. All of the attributions of economic loss to the properties on which plaintiffs’ complaints are based will have been redressed. … It seems reasonable to think that the risk of being required to pay permanent damages to injured property owners … would itself be a reasonabl[y] effective spur to research for improved techniques to minimize nuisance.” Where a cement factory’s operations pollute neighbors’ property with dirt, smoke, and vibration, such an injunction alienable by permanent damages will be granted. Boomer v. Atlantic Cement Co. (N.Y. 1970), Supp. 2. Alternatively, granting an alienable injunction rather than an inalienable injunction “license[s] a continuing wrong. … [O]nce such permanent damages are assessed and paid, the incentive to alleviate the wrong would be eliminated.” [Court does not address how to measure damages: drop in property values? Cost of moving?] Dissent in Boomer v. Atlantic Cement Co. (N.Y. 1970), Supp. 2. “It does not equitably or legally follow … that [plaintiff], being entitled to the injunction, is then free of any liability to [defendant] if [plaintiff] has in fact been the cause of the damage [defendant] has sustained [in abiding by the injunction]. It does not seem harsh to require a developer, who has taken advantage of the lesser land values in a rural area as well as the availability of large tracts of land on which to build and develop a new town or city in the area, to indemnify those who are forced to leave as a result.” Where a developer buys land near a cattle ranch that later expands to become a nuisance to residents and to the developer via reduction in sales, the developer may obtain an injunction but must pay the cattle ranch “a reasonable amount of the cost of moving or shutting down. It should be noted that this relief to [defendant] is limited to a case wherein a developer has, with foreseeability, brought into a previously agricultural or industrial area the population which makes necessary the granting of an injunction against a lawful business and for which the business has no adequate relief.” Spur Industries, Inc. v. Del E. Webb Development Co. (Ariz. 1972), Supp. 2.

Commentary on remedies: The legal system makes two sets of decisions. The first-order decisions determine who prevails; the second-order ones determine how the resulting entitlements are protected. There are three types of entitlements: those protected by property rules, those protected by liability rules, and those that are inalienable. Property rules determine where an entitlement lies but not the value of the entitlement, which the parties can then determine in a market. Liability rules determine where an entitlement lies and assign it a value, i.e., the amount that must be paid to destroy the entitlement. Inalienable entitlements cannot be transferred even when the potential buyer and seller are both willing and are therefore not only protected but limited in the sense that their possessors cannot sell them. Leaving aside inalienable entitlements, nuisance disputes are generally viewed as resolvable by three rules: pollution stops but polluter can buy neighbor out on the market (entitlement in neighbor, protected by property rule; Prah); pollution continues and polluter must pay neighbor damages set by court (entitlement in neighbor, protected by liability rule; Armstrong); and pollution continues but neighbor can buy polluter out on the market (entitlement in polluter, protected by property rule; Fountainebleau). Missing is a rule entitling the polluter and protecting him with a liability rule – pollution stops and neighbor pays polluter damages set by the court (Spur). This rule would be difficult to administer in cases of multiple neighbors: would the neighbors have to decide collectively to buy out the polluter, or would one neighbor be able to decide? If the latter, would that one neighbor bear the full cost? (If not, he would impose costs on his fellows.) That system presents freeloader problems. [But isn’t this true of the Coasian assumptions of rule three as well?] How do we choose among rules? Property rules are appropriate when transactions between the parties are easy. Even when transactions are not easy, a property rule is appropriate if we can confidently grant the entitlement to the party that is not the cheapest cost avoider (i.e., and leave the CCA the responsibility of avoiding the cost). If we are unsure who is the CCA, we should entitle the party that can be bought out by the other with lower transaction costs (generally the many injureds rather than the polluter). Because transaction costs are generally high on both sides, we instead resort to liability rules when we are unsure of the CCA. Traditionally the only liability rule available grants entitlement to the neighbor. Rule Four suggests that, even when we are unsure of the CCA, if distributional or other concerns suggest the entitlement should go to the polluter, we can give it to him and still expect an economically efficient result. “[J]ust as the choice of which property entitlement may be based on the asymmetry of transaction costs and hence on the greater amenability of one property entitlement to market corrections, so might the choice between liability entitlements be based on the asymmetry of the costs of collective determination.” (Inalienable entitlements can be justified morally or paternalistically.) Calabresi & Melamed, Property Rules, Liability Rules, and Inalienability: One View of the Cathedral, Supp. 2.

Efficiency

“A change from one situation to another is Pareto superior if someone gains by the change and no one is injured or made worse off by it.” Property 340.

“A situation is Pareto optimal if no further exchanges can be made that are Pareto superior.” Property 340.

“A change in allocation of resources or a change from one legal rule to another is wealth maximizing [or Kaldor-Hicks superior] if the benefits of the change outweigh the costs.” Property 340.

Servitudes

Agreements regulating land use are collectively called servitudes. They include licenses, easements, real covenants, and equitable servitudes. Property 377. Five critical issues arise in land use agreements: formality versus informality, interpretation of writings (generally to find the intent of the grantor), compulsory terms or illegality, agreements’ running with the land, and termination of agreements. Property 379.

Under the statute of frauds, transfers of most interests in real property must be in writing. Exceptions to the statute are easements by estoppel; easements by prescription, implication from prior use, and necessity; and constructive trusts. Property 409.


“A license is a revocable permission to enter real property possessed by another.” Licenses are not transferable or devisable. Property 377. Writings are not required to create licenses, which may be implied by some circumstances. Licenses are irrevocable in four circumstances: license coupled with an interest, promised licenses, easements by estoppel, and constructive trusts.

· A license coupled with an interest arises when “an owner gives permission to someone else to enter the owner’s land to remove the licensee’s personal property.” Property 381.

· Promised licenses, such as movie tickets, that grant a future permission can be revoked until the time of the permission arrives. (Such revocation entitles the licensee to sue for breach of contract.) Property 381.

· Easements by estoppel arise in two circumstances. First, an oral easement takes effect when a grantor attempts to convey an easement but does not meet the formal requirements. Such easements are one exception to the statute of frauds. Property 391-92. Second, an easement by estoppel is created when a real property owner “grants the licensee the right to invest in improving the property or otherwise induces the licensee to act in reasonable reliance on the license.” The owner is then estopped from ejecting the licensee “for whatever period is deemed just.” Property 381. Where a property owner gives permission to another to build a road over his land, the builder obtains an easement by estoppel and the owner’s successor may not eject him. Gibbs v. Anderson (Ky. 1941), Property 382. “[O]ne may acquire a[n easement by estoppel] to use a passway or roadway where, with the knowledge of the licensor, he has in the exercise of the privilege spent money in improving the way or for other purposes connected with its use on the faith or strength of the license.” Akers v. Moore (Ky. 1958), Property 383. Licensees’ “use of the roadway … to get to their home from the public highway, the use of the roadway to take in heavy equipment and material and supplies for construction of the residence, the general improvement of the premises, the maintenance of the roadway, and the construction by appellees of a $25,000 residence, all with the actual consent of appellants or at least with their tacit approval” create an easement by estoppel where “[t]here is no other location over which a roadway could reasonably be built to provide an outlet for” the licensees. Holbrook v. Taylor (Ky. 1976), Property 382. The first form of easement by estoppel enforces the intention of the licensor, while the second protects the interests of the licensee. A minority of jurisdictions has rejected the doctrine of easement by estoppel, arguing that doing so “prevents the burdening of lands with restrictions founded upon oral agreements, easily misunderstood. It gives security and certainty to titles, which are most important to be preserved against defects and qualifications not founded upon solemn instruments.” Henry v. Dalton (R.I. 1959), Property 394.

· “A trust is a property arrangement in which an owner, called the settlor, transfers property to another person, called the trustee, with instructions to manage the property for the benefit of a third party, called the beneficiary. The trustee is said to have legal title to the property while the beneficiary has equitable or beneficial title.” Courts treat some licenses as if the grantor had created a trust, regardless of his intent. These are called constructive trusts. Their purpose is to prevent unjust enrichment of the legal landholder. Property 384. Where a landowner allows licensees to build permanent summer homes on his property, asks them to sign “license agreements” prohibiting them from transferring the homes and reserving the right to terminate the arrangement but tells the licensees the terms are meaningless and does not object to their violation, and sells the property to a third party while refusing to terminate the licenses, and the purchaser attempts to eject the licensees, a court will grant a constructive trust such that the licensees may choose either (1) to retain the summer homes for 13 years, after which time they will be ejected without compensation or (2) to sell the homes to the purchaser within six years at a mutually agreeable, or in the absence of agreement court-determined, price. Rase v. Castle Mountain Ranch, Inc. (Mont. 1981), Property 385. Alternatively, licensees should be permitted to retain the summer homes for as long as the houses are expected to last. Claim implicitly supported by dissent in Rase v. Castle Mountain Ranch, Inc. (Mont. 1981), Property 385. Constructive trusts are one exception to the statute of frauds. Property 409.

“Easements are irrevocable and usually permanent rights to enter or control property possessed by another. … Affirmative easements are rights to enter land owned by someone else… [“The traditional law of easements did not allow creation of an affirmative duty to do something on someone’s own land.” Property 413.] Negative easements are rights to restrict the use of property owned by another. … The property burdened by an easement … is called the servient estate or servient tenement. The property benefited by the easement … is called the dominant estate or dominant tenement.” Easements are generally transferable and devisable. Property 378. Traditionally an easement could not be reserved for a third party, but many courts ignore this rule because it is so easy to draft around. Property 410. Negative easements were traditionally limited to specific varieties: the rights to (1) lateral support of land (which is often termed a natural right and therefore need not be deeded), (2) light and air, and (3) the flow of an artificial stream such as an aqueduct. Several new negative easements have been created, often by statute: (4) conservation easements, (5) historic preservation easements, (6) and solar easements (for solar energy rather than for light). Courts are reluctant to add to the list of negative easements, however. Property 411-12. There are three kinds of easements: implied, prescriptive, and express. Easements can be terminated in only five ways: “(1) by agreement in writing (release of the easement by the holder); (2) by their own terms – for example, if the deed conveying the easement expressly states that it is to last for 10 years; (3) by merger, when the holder of the servient estate becomes the owner of the dominant estate; (4) by abandonment, if it can be shown that the owner of the easement, by her conduct, indicated an intent to abandon the easement; (5) by adverse possession or prescription by the owner of the servient estate or by a third party.” Property 433. Also, a state’s marketable title acts may require re-recording of easements periodically. Property 433. Massachusetts’s marketable titles act appears at Property 515.

· Implied easements are recognized despite the absence of express contracts. Some implied easements enforce the intent of the parties while others promote policy judgments. Implied easements appear in two categories: easements implied from prior use (also called quasi-easements) and easements by necessity. Property 395-96. Where the grantor retains an easement over land he conveys to another, the easement is termed an easement by reservation. Where the grantee obtains an easement over land retained by the grantor, the easement is termed an easement by grant. Property 405.

· “[A]n easement implied from a preexisting use is established by proof of three elements: first, common ownership of the claimed dominant and servient parcels and a subsequent conveyance or transfer separating that ownership; second, before the conveyance or transfer severing the unity of title, the common owner used part of the united parcel for the benefit of another part, and this use was apparent and obvious, continuous, and permanent; and third, the claimed easement is necessary and beneficial to the enjoyment of the parcel conveyed or retained by the grantor or transferor. … [T]he degree of necessity required to reserve an easement by implication in favor of the conveyor is greater than that required in the case of the conveyee[, because we hold the conveyor, as holder of the property, to a higher standard of knowledge and competence. Class notes 2/28] … [W]hen circumstances such as an apparent prior use of the land support the inference of the parties’ intention, the required extent of the claimed easement’s necessity will be less than when necessity is the only circumstance from which the inference of intention will be drawn. … ‘A use is necessary … when without it no effective use could be made of the land to be benefited by it. Where, because of a continuous and apparent previous use, the test of necessity becomes that of reasonable necessity, … a use is reasonably necessary when it is reasonably convenient to the use of the land benefited. … The more pronounced a continuous and apparent use is, the less the degree of convenience or use necessary to the creation of an easement by implication.’” Where a business and apartment building have for more than a decade used driveways that are either irreplaceable or very expensive to replace and the landowner sells a parcel subsequently found to contain pieces of the driveways, the seller will retain an easement implied by prior use. Granite Properties Limited Partnership v. Manns (Ill. 1987) (quoting American Law of Property (1952)), Property 396. Easements implied by prior use may be created to obtain access to a home, Cheney v. Muller (Or. 1971); to sewer lines, Bowers v. Andrews (Me. 1989); or to a recreational lake. Rusakoff v. Scruggs (Va. 1991), Property 405. In the last case, access to the lake was deemed reasonably necessary because it increased the value of the lot and presumably the price paid for it. Property 406.

· “Where an owner of land conveys a parcel thereof which has no outlet to a highway except over the remaining lands of the grantor or over the land of strangers, a[n easement] by necessity exists over the remaining lands of the grantor. … [T]he right of way by necessity may lay dormant through several transfers of title and yet pass with each transfer as appurtenant to the dominant estate and be exercised at any time by the holder of the title thereto.” Where a landowner conveys a parcel to another that is surrounded by his own land and a stranger, and the stranger allows the grantee ingress and egress, when the stranger revokes this license the grantee may revive the previously dormant easement by necessity over grantor’s land. Finn v. Williams (Ill. 1941), Property 403. Easements by necessity are granted to enforce the intent of the parties and to promote efficient use of property. Some courts will enforce actual intent and deny an easement even when doing so creates a landlocked parcel. Property 407. Alternatively, “the demands of our society prevent any man-made efforts to hold land in perpetual idleness as would result if it were cut off from all access.” Traders, Inc. v. Bartholomew (Vt. 1983) (citations omitted), Property 408. See Locke, Supp. 1; Johnson v. M’Intosh, Property 25. Some statutes establish methods for obtaining easements by necessity. Property 408.

· Prescriptive easements are defined by the elements of adverse possession, except that the actual possession required is limited rather than general. (The remaining elements are that possession “is (b) open and notorious, (c) exclusive, (d) continuous, and (e) adverse or hostile (f) for the statutory period.”) “[W]hen a prescriptive easement is claimed, the extent of the use[] must be proved not with absolute precision, but only as to the general outlines consistent with the pattern of use throughout the prescriptive period. … [W]here a claimant adduces enough evidence to prove those general outlines with reasonable certainty, it has met its burden on that issue.” A plaintiff has a claim where he demonstrates that trucks making deliveries to his store have used a piece of a neighbor’s land to turn around. Community Feed Store, Inc. v. Northwestern Culvert Corp. (Vt. 1989), Property 169. Some courts require another element: acquiescence. This element might conflict with the adverse/hostile element, unless it means only that the true owner must never have objected. Under that interpretation the acquiescence and adverse/hostile requirements combine to demand silence on the part of the true owner. An acquiescence requirement may effectively require that the trespasser act in good faith. Property 175. Commentators debate whether courts should grant prescriptive easements to bad faith as well as good faith trespassers. Property 174. See tests for adverse/hostile requirement. Property 152. Courts recognize only affirmative prescriptive easements (i.e., those requiring a property owner to allow a neighbor to use his land); negative prescriptive easements (i.e. those prohibiting a property owner from an activity at his neighbors behest) are not permitted. Property 173. Traditionally the public was not permitted to obtain prescriptive easements, but some modern cases dispute this principle, such as in creation of a highway, Town of Deer Creek Road District v. Hancock (Ill. App. Ct. 1990), and passage over a beach, Concerned Citizens of Brunswick County Taxpayers Association v. Rhodes (N.C. 1991), Property 175-76. Courts are divided on whether tree owners can obtain prescriptive easements allowing their trees’ branches to grow over neighbors’ property. Property 177.

· Express easements are those created by agreement between the parties. Such easements must (1) be in writing and (2) create a burden that runs with the land, i.e., that burdens future as well as present owners. The statute of frauds requires that easements be in writing, except for prescriptive easements; easements by estoppel, implication, and necessity; and constructive trusts. The writing of an easement is termed a deed, which may or may not be part of the deed to the servient estate. Normally only the grantor signs such deeds. Property 409-10. The easement must be written only in the deed that created it; subsequent deeds may refer to the earlier deed or remain silent on the matter. Property 413. For an easement to create a burden that runs with the land (a) the easement must be in writing, as described above, (b) the original creator of the easement must intend the easement to run with the land, and (c) subsequent owners of the servient estate must have notice of the easement at the time of purchase. Property 413. Intent may be explicit or implied. Permission for a friend to swim in one’s lake does not implicitly run with the land; permission to lay utility lines does. Property 414. Three kinds of notice exist: (i) actual, (ii) inquiry, and (iii) constructive. A buyer has inquiry notice when visible signs exist such that “a reasonable buyer would do further investigation to discover whether an easement exists.” A buyer has constructive notice when a deed conveying the easement is recorded in the chain of title. Property 414. The benefits of an easement may or may not run with the land. If they do the easement is termed an appurtenant easement; if they do not and instead run only to the individual recipient the easement is termed an easement in gross. The first test for distinguishing appurtenant easements from easements in gross is the intent of the grantor. Property 415. “Where the language is unambiguous other matters may not be considered; but where the language is ambiguous the court may consider the situation of the property and of the parties, and the surrounding circumstances at the time the instrument was executed, and the practical construction of the instrument given by the parties by their conduct or admissions. … The designation of named individuals as dominant owners evidences an intent that the easement be personal to the named parties. The grant of an easement for ingress, egress and utilities to the owners of adjacent land is evidence of their intent that the easement benefit the grantees’ adjacent land.” This conflict renders a document ambiguous. In Washington state appurtenant easements are favored over easements in gross. [This preference probably depends on the theory that appurtenant easements are more easily discoverable by prospective buyers and are limited in number to the number of neighbors. Property 419.] Green v. Lupo (Wash. Ct. App. 1982), Property 415. “If the easement is one that would be useful separate from ownership of neighboring land, such as a utility easement, the courts are likely to hold that it was intended to be in gross.” If it has no separate value but would be valuable to anyone who owned the neighboring land, it will likely be deemed an appurtenant easement. Property 419. Traditionally easements in gross were not transferable, but now many jurisdictions hold that they are, particularly in the case of commercial easements, such as for utility lines. Property 420. “A servient owner is entitled to impose reasonable restraints on a right of way to avoid a greater burden on the servient owner’s estate than that originally contemplated in the easement grant, so long as such restraints do not unreasonably interfere with the dominant owner’s use.” Such a restraint is reasonable where it limits an easement holder’s use of an easement to transportation purposes, barring motorcycle racing. Green v. Lupo (Wash. Ct. App. 1982), Property 415. An appurtenant easement for an access road may not be restricted to use “by a single family in occupancy and their guests,” because “those who succeed to the possession of each of the parts into which the dominant tenement may be subdivided, also succeed to such privileges of use, unless otherwise provided by the terms of the conveyance.” “As a general rule, the owner of an easement may prepare, maintain, improve or repair the way in a manner and to an extent reasonably calculated to promote the purposes for which it was created. The owner may not, however, by such action, cause an undue burden upon the servient estate, nor an unwarranted interference with the independent rights of others who have a similar right of use.” Rough grading or leveling a back road easement within its boundaries is permissible; widening from one- to two-car width is not, when the road is described in the easement’s deed as “road[] as now located” and as a “small road.” Cox v. Glenbrook Co. (Nev. 1962), Property 420. “[W]here the servient owner retains the privilege of sharing the benefit conferred by the easement, it is said to be ‘common’ or non-exclusive and therefore not subject to apportionment by the easement owner. Conversely, if the rights granted are exclusive of the servient owners’ participation therein, divided utilization of the rights granted are presumptively allowable. … [T]he term ‘exclusive’ refers to the exclusion of the owner and possessor of the servient tenement.” “The owner of an easement may license or authorize third persons to use its right of way for purposes not inconsistent with the principal use granted.” Where a telephone company in 1922 obtained an exclusive easement in gross to run telephone wires into a home, it will in the 1980s have the right to sell space in its easement to a cable company because “the intention of plaintiffs’ predecessors [i.e., the grantors] was the acquisition and continued maintenance of available means of bringing electrical power and communication into the homes of the subdivision. Clearly it is in the public interest to use the facilities already installed for the purpose of carrying out this intention” by adding cable wires. Henley v. Continental Cablevision of St. Louis County, Inc. (Mo. Ct. App. 1985), Property 426. Another rationale for a similar decision was that adding the new wires “constituted no more of a burden” on the servient estate. Jolliff v. Hardin Cable Television Co. (Ohio 1971), Property 428. In determining whether the owner of an easement is misusing it, consider “(a) whether the use is of a kind contemplated by the grantor, (b) whether the use is so heavy that it constitutes an unreasonable burden on the servient estate not contemplated by the grantor, and (c) whether the easement can be subdivided.” Courts disagree on whether a general right of way can be used for any purpose or only for the purpose originally contemplated. Property 429. Traditionally the owner of the servient estate was not permitted to change the location of an easement. Davis v. Bruk (Me. 1980), Property 432. Some recent cases allow him to do so if he does not burden the holder of the easement, Kline v. Bernardsville Associates, Inc. (N.J. Super. Ct. App. Div. 1993), and some allow him to do so if he pays damages. Umphres v. J.R. Mayer Enterprises, Inc. (Mo. Ct. App. 1994), Property 432.

“Real covenants and equitable servitudes are promises made by one landowner to another to use or not to use one’s own land in particular ways that are enforceable not only against the owner who made the promise or by the owner to whom the promise was made but by and against succeeding owners as well.” Such promises can be affirmative or negative. In some situations, traditional rules still bar damages for violations of equitable servitudes and bar injunctions for violations of real covenants. Property 378. Generally, however, any covenant enforceable by damages is also enforceable by injunction, because the requirements for damages include all of the requirements for an injunction plus one more. Property 437. An equitable servitude has four elements: “(a) the covenant is in writing; (b) the party to be bound (the owner of the burdened parcel) had notice of the restriction when she purchased the property; (c) the grantor intended the restriction to run with the land, binding future owners of the servient estate and benefiting future owners of the dominant estate; and (d) the restriction touches and concerns both the dominant and servient estates.” A real covenant has these four elements plus one more: “(e) privity of estate exists between the original covenanting parties (horizontal privity) and between those parties and their successor owners (vertical privity).” [Injunctive rather than monetary relief is the default because “of the unique value attached to the location of land and the desire to use particular unique structures,” and because if the policy were reversed parties could violate covenants whenever they were willing to pay damages. Property 510-11. Furthermore, an injunction allows the parties to determine the value of dissolving the injunction, saving the court’s resources and producing a more accurate result. One problem with this policy is its requirement that courts monitor compliance with injunctions. Walgreen Co. v. Sara Creek Property Co. (7th Cir. 1992), Property 511.] “Note that the analysis must be done on both the burden and the benefit side. It is possible that the burden runs with the land … but that the benefit does not” and vice versa. Property 448. “If the parties intend the burden but not the benefit to run, the covenantee (the owner of the benefited parcel) can enforce the covenant while it owns the land but enforcement will cease once the land is sold. … The opposite may occur as well.” Property 453.

· “A covenant is in writing if the original covenanting parties put it in writing. They ordinarily do so as part of a lease or deed transferring property rights.” A developer may also put the covenant in writing in a recorded declaration that applies to an entire subdivision, as may a group of neighbors establishing a common plan. Property 449. Some states require subsequent individual deeds and leases to refer to the declaration, but most do not, on a theory that the declaration puts buyers on notice. Citizens for Covenant Compliance v. Anderson (Cal. 1996), Property 449. “Representations made in sales literature do not count as writings,” though some courts may use estoppel to enforce such representations. (Some courts will refuse to use estoppel unless there was intentional fraud on the part of the promisor.) Property 449-51.

· There are three kinds of notice: actual, inquiry, and constructive. A buyer or lessee is on actual notice of a covenant when he actually knows about it. “A buyer or lessee is on inquiry notice if any condition of the premises indicated that the property was burdened by a covenant. … A buyer or lessee is said to be on constructive notice if the covenant was recorded in the registry of deeds along with the deed or lease creating the covenant or if a declaration containing the restriction was recorded prior to sale.” Courts are divided over whether a buyer is on constructive notice if the seller restricted the use of the subject property not in its deed but in the deed to another property. If so, “the buyer is obligated to search all grants made by the seller during the time the seller owned the land being purchased (or at least all the deeds to contiguous land) to determine whether any of those written instruments includes reference to the land in question.” Property 452.

· A deed or lease that includes a covenant will be deemed to be intended to run with the land if it recites “(1) that the covenant is made to the grantor or grantee and ‘their heirs and assigns’ and/or (2) that it ‘is intended to bind future owners’ of the parcel described in the deed or explicitly states that the covenant is ‘intended to run with the land.’” If the deed is not that clear, “courts generally hold that a covenant benefiting the owner of neighboring land is presumptively intended to run with the land so long as it touches and concerns the land.” “[T]he original covenanting parties may intend the burden to run with the land but not the benefit, or vice versa. … If the parties intend the burden but not the benefit to run, the covenantee (the owner of the benefited parcel) can enforce the covenant while it owns the land but enforcement will cease once the land is sold. … The opposite may occur as well.” Property 453.

· The touch-and-concern-the-land test requires a covenant “(1) to have something to do with the use of the land or to be connected with enjoyment of the land and (2) to affect the market value of the land – increasing the value for the benefited land (the dominant estate) or decreasing the value of the burdened land (the servient estate) or both.” An alternative test holds that a restriction “touches and concerns the land if it affects the parties’ interests ‘as landowners’ such that the benefits and burdens could not exist independent of the parties’ ownership interests in real property.” Anticompetitive covenants and covenants to pay dues to homeowners’ associations are both understood to touch and concern the land, but other covenants to pay money are generally struck down. Property 461-62. Anticompetitive covenants are upheld because “[b]usinesspersons, either as lessees or purchasers, may be hesitant to invest substantial sums if they have no minimal protection from a competitor starting a business in the near vicinity. Hence, rather than limiting trade, in some instances, restrictive covenants may increase business activity.” Davidson Bros., Inc. v. D. Katz & Sons, Inc. (N.J. 1990), Property 463. Furthermore, one who gives up the right to compete is probably compensated for doing so. Whitinsville Plaza v. Kotseas (Mass. 1979), Property 437. Touch and concern is the only substantive part of the test – the other elements are formal. Property 461. “Covenants that touch and concern the use of land for the benefit of the owner of neighboring land are presumed enforceable only by the current owner of the benefited parcel.” Even if parties intend to allow covenanting parties to enforce the covenant even after they convey the property, courts rarely let them do so. Courts instead apply a regulation barring enforcement of a covenant if the benefit is held in gross, because the justification for covenants is that the burden on the servient estate is outweighed by the benefit to the dominant estate. When the benefit is held in gross, there is no dominant estate, and thus no justification to burden the servient estate. Such restrictions would interfere with the alienability of land and allow the “dead hand” of the absent grantor to control the property. Many courts make an exception to this policy when the benefit is held in gross by a homeowners’ association, a government entity, or a charity. Property 445-46.

· Privity: “[T]he relationship between the original covenanting parties is regulated by the concept of horizontal privity, while the relation between those original covenanting parties and their successors in interest is regulated by the concept of vertical privity. All states require both horizontal privity and vertical for the burden of a covenant to run with the land for the purpose of obtaining damages as a real covenant; very few states requires horizontal privity of estate in order to obtain injunctive relief as an equitable servitude, so long as the covenant is not unreasonable. Many states, however, allow the benefit to run with the land as a real covenant even though strict vertical privity is not present.” Property 454-55. In such a case enforcement would continue while the dominant estate changed hands but end when the servient estate changed hands. See Property 453.

· Horizontal privity: “To ensure that the burden is outweighed by a compensating benefit to land, the courts historically have insisted that the covenanting parties have some interest in land and that their interests exist either simultaneously or consecutively in the same parcel of land. An example of a simultaneous interest in land (called mutual privity) is the landlord-tenet relationship. [In England, landlord-tenant is the only form of horizontal privity. In Massachusetts, “when an owner of one parcel has an appurtenant easement over another owner’s parcel, the owners are in [mutual] privity of estate and a covenant between them will be enforceable.” Property 455.] … [In most United States jurisdictions, a] covenant contained in a deed of sale transferring a property interest will satisfy the horizontal privity requirement. Recall that at the moment of the transfer of interest, there is a fleeting simultaneous interest in the property sufficient to constitute instantaneous privity.” The two agreements that horizontal privity bars from enforcement are “(1) agreements between neighbors that are not part of a simultaneous conveyance of another property right and (2) agreements between grantors and grantees that are not made at the same time as the conveyance of the property interest burdened or benefited by the covenant. … [A]lthough horizontal privity has generally been required for the burden to run with the land, some courts have allowed the benefit to run to successor owners of the dominant estate even though horizontal privity is missing – for example, when the covenant is made among neighbors rather than in a deed transferring land ownership.” Property 455-56. In such a case enforcement would continue while the dominant estate changed hands but end when the servient estate changed hands. See Property 453.

· “[V]ertical privity requires a transfer of the property interest of the owners of the burdened and benefited estates. … The two most important situations that do not satisfy the vertical privity test are (1) successors in interest who have an estate of lesser duration than the prior owner and (2) neighbors who are intended beneficiaries of the covenant but are not successor owners or possessors of the parcels owned by the covenanting parties. An example of the first situation is the landlord-tenant relationship. … To establish vertical privity, prior owners must not retain any future interests in the property when they transfer it to later owners [as do, e.g., landlords and grantors of life estates].” Property 457-58. This requirement “means that damage remedies are not available against a tenant who violates a covenant in the deed to the landlord when that covenant is not contained in the lease; similarly, a landlord may not be able to sue a subtenant for unpaid rent.” Property 460. Homeowners’ associations are understood to meet the vertical privity requirement, though strict courts will require the declaration creating the association to expressly grant it the power to enforce covenants. Palm Point Property Owners’ Association of Charlotte County v. Pisarski (Fla. 1993), Property 458. “The Restatement of Property finds vertical privity essential for the burden to run with the land but does not require strict vertical privity for the benefit to run.” … Most courts hold “that any landowners in the vicinity who are ‘intended beneficiaries’ of the restriction are entitled to enforce it, regardless of whether they are in strict vertical privity with the grantor who originally imposed the restriction, if they can show they were intended to benefit by the covenant. The easiest way [to show that a neighbor is an intended beneficiary] is to so state in the deed or contract creating the covenant. An alternative way is to demonstrate a common scheme and show that the parcel is physically located within the boundaries of the common scheme. The hardest, and most controversial, way is to try to show that the physical proximity of the parcel by itself suggests that the grantor intended to benefit its owner by enforcement of the covenant.” Property 459-60.
The doctrine of implied reciprocal negative servitudes, enforceable through a common plan, was created to solve the difficulty residential subdivisions have in meeting the notice and privity requirements of equitable servitude doctrine. If courts require buyers to search deeds the seller has granted to previous buyers (Property 452), must they check only neighboring deeds, or deeds in the neighborhood, or in the town? How can earlier buyers enforce covenants made by later buyers without privity? Property 471. (The privity problem is solved if each deed includes servitudes by not only the grantee but the grantor as well, because the burden of the promise of the grantor, the developer, and the benefit of the promise of the grantee, the buyer, run with the land to latter buyers. Earlier buyers can then enforce the developer’s promises against later buyers, and later buyers can enforce earlier buyers’ promises. Property 492. If the deed includes only promises by the grantee, these can be enforced by other buyers only through third-party beneficiary doctrine, in which intended third-party beneficiaries are identified through the common plan.) “The problem is that servitudes pose conflicts between the property rights of the owner who wants freedom from a promise she never made and the property rights of the owner who purchased in reliance on the enforceability of the promise against all future owners in the neighborhood.” Property 473. The interests of the developer and of the buyers sometimes conflict, as when 80 percent of a subdivision is sold subject to certain conditions, but the remainder will not sell unless the conditions are relaxed. Furthermore, once all of the lots are sold the developer becomes a dead hand and traditionally should not be able to enforce promises. Restrictions also present problems of equal access. Finally, restrictions may restrict efficient land use. Property 474-76. “A common plan can be shown by various factors, such as the presence of restrictions in all or most deeds to property in the area, a recorded plat (map) showing the restrictions, the presence of restrictions in the last deed (since the grantor retains no land left to be benefited, the suggestion is that the intended beneficiaries of the promise are the other lots in the neighborhood), observance by owners of similar development of their land and conformity to the written restrictions, language stating that the covenants are intended to run with the land, and the recording of a declaration stating that the covenants are intended to be mutually enforceable. … Evidence tending to show the absence of a common plan is that some deeds are unrestricted and that the restrictions are nonuniform.” Property 489. “There is … a strong, although not universal, presumption against continued enforcement by absentee developers who no longer own property in the neighborhood.” Property 490. When such a plan exists, “the grantees acquire by implication an equitable right … to enforce similar restrictions against that part of the tract retained by the grantor or subsequently sold without the restrictions to a purchaser with actual or constructive notice of the restrictions and covenants.” Minner v. City of Lynchburg (Va. 1963), Property 476. “[T]he general plan or scheme may be that the restrictions only apply to certain well-defined similarly situated lots for the doctrine of implied reciprocal negative easements to apply as to such lots.” Therefore, where a common plan applies to the waterfront lots of a peninsula, it may, if the developer so intends, simultaneously not apply to a central, landlocked lot. Evans v. Pollock (Tex. 1990), Property 476. “If the owner of two or more lots, so situated as to bear the relation, sells one with restrictions of benefit to the land retained, the servitude becomes mutual.” Where the deeds to 53 of 91 lots on one street bear similar restrictions, and the buyers of every non-restricted lot nonetheless observe the restrictions, and a buyer “could not avoid noticing the strictly uniform residence character given the lots by the expensive dwellings thereon,” a common plan exists and a buyer is on inquiry notice of it. He can be barred from building a gas station. Sanborn v. McLean (Mich. 1925), Property 480. “The intent of the common grantor – the original owner – is clear enough. He had a general plan of restrictions in mind. But it is not his intent that governs. It is the joint intent of himself and his grantees, and as between him and each of his grantees the instrument or instruments between them … constitute the final and exclusive memorial of such intent. … Whatever rights were created by the deed were and vested [when it was conveyed], and the fact that it later appears that [the grantor] was pursuing a general plan common to all the lots in the tract cannot vary those rights.” Werner v. Graham (Cal. 1919), Property 484. Therefore, “recordation of a declaration of restrictions by the grantor after the conveyance to [buyer] cannot affect property in which the grantor no longer has any interest.” The statute of frauds bars the use of extrinsic evidence to prove that the buyer in fact assumed the restrictions to be in place at the time of conveyance. Riley v. Bear Creek Planning Committee (Cal. 1976), Property 483. Alternatively, actual buyer’s knowledge should trump delay in declaration. Dissent in Riley v. Bear Creek Planning Committee (Cal. 1976), Property 483. Many courts hold that “adjacent owners who did not derive their title from the grantor could enforce a covenant by injunction because, as owners of neighboring land, they were intended beneficiaries of the covenant.” Allemong v. Frendzel (W. Va. 1987), Property 494. An architectural review committee appointed by a homeowners’ association must consider applications reasonably and not arbitrarily. Westfield Homes, Inc. v. Herrick (Ill. App. Ct. 1992), Property 503-04. Developers usually cannot control architectural review committees after all lots are sold, though some courts will allow covenants to set up such oversight as long as it can be overridden by vote of the homeowners. B.C.E. Development, Inc. v. Smith (Cal. Ct. App. 1989), Property 504.

Parties can terminate real covenants and equitable servitudes through several established methods: changed conditions, relative hardship, acquiescence, abandonment, unclean hands, estoppel, laches, marketable title acts, language in instrument, merger, release, and prescription. Property 514.

· “A court will not enforce a restrictive covenant where a fundamental change has occurred in the intended character of the neighborhood that renders the benefits underlying imposition of the restrictions incapable of enjoyment. … We need not determine a change in character of the entire restricted area in order to assess the continued applicability of the covenant to a portion thereof. … In view of both the ready availability of alcoholic beverages in the area surrounding the Holiday House and the long-tolerated and increasing use of ‘brown-bagging’ enforcement of the restrictive covenant [barring the sale of alcohol on a property located in a formerly residential neighborhood] at this time would only serve to subvert the public interest in the control of the availability and consumption of alcoholic liquors.” El Di, Inc. v. Town of Bethany Beach (Del. 1984), Property 505. Alternatively, a higher degree of change should be required before enforcement is abandoned. Dissent in El Di, Inc. v. Town of Bethany Beach (Del. 1984), Property 505. “[T]he changed conditions doctrine does not state that any changed condition makes a covenant unenforceable if the change is drastic; only certain kinds of drastic changes matter. What matters is whether the covenant is still of benefit to the owner of the dominant estate. … The changed conditions doctrine may also apply when substantial changes have occurred outside the restricted subdivision … [but] only when those changes have so adversely affected every lot in the subdivision that enforcement is pointless.” Property 509. Changed conditions doctrine has traditionally not applied to easements. Property 433. Changed conditions focuses on the benefit to the dominant estate while undue hardship focuses on the servient estate. Property 510.

· “A covenant will not be enforced if the harm caused by enforcement, that is, the hardship to the owner of the servient estate, will be greater by a ‘considerable magnitude’ than the benefit to the owner of the dominant estate.” (quoting Restatement of Property). “If, … the benefit of the covenant is substantial, the courts are unlikely to apply the doctrine even if the hardship to the servient estate is substantial.” Property 510. A court will not enforce a covenant requiring neighbors to consent to construction of a house when one neighbor refuses to consent on the ground that property values will decline, and court finds no such effect. Lange v. Scofield (Ala. 1990), Property 510. “A mere change in economic conditions rendering it unprofitable to continue the restrictive use is not alone sufficient to justify abrogating the restrictive covenant.” Therefore, a property owner will be required to continue operating a golf course as required by a covenant even when doing so is not profitable. Shalimar Association v. D.O.C. Enterprises, Inc. (Ariz. Ct. App. 1984), Property 510. Undue hardship doctrine has traditionally not applied to easements. Property 433. Changed conditions focuses on the benefit to the dominant estate while undue hardship focuses on the servient estate. Property 510.

· A party has unclean hands and cannot obtain enforcement of a covenant if he has violated it himself. Property 514-15.

· A party has acquiesced to violations and cannot obtain enforcement of a covenant if he has tolerated previous violations. Property 515.

· A party has abandoned a common plan’s restrictions and cannot obtain enforcement against another party if he has tolerated violations of the restrictions by others. Property 515.

· “An owner of a dominant estate who orally represents to the owner of a servient estate that she will not enforce the covenant may be estopped from … enforcing the covenant if the owner of the servient estate changes his position in reliance on the oral statement.” Property 515.

· Laches will bar enforcement when “the covenant has been ignored or breached for a substantial period of time – but less than the time necessary to establish prescriptive rights – … prompt[ing] investment in reliance on the failure to object to the violation [such] that enforcement of the covenant would be unconscionable.” Property 515.

· “[M]any states have marketable title statutes that terminate restrictive covenants if they are not re-recorded after a specified period of time.” Property 515. Massachusetts’s statute that operates along these lines, and addresses many other methods of termination, appears at Property 517.

· Language in instrument: “Many subdivisions or condominium associations are subject to covenants that terminate within a stated number of years unless they are periodically renewed by the” association. Property 515.

· Merger: “[I]f the burdened and benefited estates come under the ownership of the same person, the covenants will terminate.” Property 515.

· The parties to a covenant may agree in writing to release each other from its terms. Property 515.

· Prescription: “Open and notorious violation of the covenant without permission for the statutory period may terminate the covenant by operation of the statute of limitations.” Property 515.

Estates

Terminology: Present and future interests may be created by sale, lease, will, or trust. One who writes a will is called a testator or testatrix. If a testator leaves real property to someone, he devises it to her. (She is his devisee.) If he leaves personal property, he bequeaths it. One who dies without a will dies intestate, and his property is divided among his heirs according to the relevant intestacy statute. Property 524. In general, the hierarchy of heirs runs issue, ancestors, collaterals, the state. If property reaches the state in this way, the state is said to escheat the property. Class notes 3/20.

Policy problems that can arise in estate planning are the dead hand problem, concentration of property, and inalienability of property. Some states address the dead hand problem by applying the changed conditions doctrine to future interests as well as to servitudes. Property 525-26.

There are several different types of interests in property that indicate the presence or absence of future interests. The language used to convey these interests appears at Property 549. “Note that the name of an interest is fixed when it is created. Thus when an owner of a right of entry transfers the interest to another person, it remains a right of entry and does not change into an executory interest, even though it is held by someone other than the grantor or her heirs.” Property 591-92.

· A property interest not subject to a future interest is a fee simple absolute. Unless a conveyance says otherwise, it is presumed to convey all property interests and thus create a fee simple absolute in the recipient. Property 538.

· “Present interests that terminate at the happening of a specified event, other than the death of the current owner, are called defeasible fees.” Property 539.

· When the future interest belongs to the grantor, two types of fees are possible. Traditionally this future interest could not be transferred or inherited, but this policy will probably be overturned. Property 540. Future interests belonging to the grantor are exempt from the rule against perpetuities. Property 591.

· “When the future interest reverts automatically to the grantor on the happening of the stated event, the present interest is called a fee simple determinable and the future interest is called a possibility of reverter. … Any language denoting that the ownership is limited to a time period during which certain conditions are met will generally be interpreted as evidence of the grantor’s intent to cut off ownership rights automatically when the condition is violated or met.” Property 539.

· When the future interest reverts upon grantor’s assertion of rights the current interest is called a fee simple subject to a condition subsequent and the future interest is called a right of entry or a power of termination. Property 539. Traditionally, the grantee could rarely obtain the property outright from the grantor through adverse possession because the statute of limitations would not begin to run until the grantor claimed his rights (unlike when a grantor held a possibility of reverter, in which case the statute would begin to run at the happening of the stated event). Many jurisdictions have abandoned this policy, however, and held the statute triggered at the happening of the event, even when the grantor holds a right of entry. The modern approach is justified either by laches or by a reluctance to force the grantee to face the perpetual possibility of a claim by the grantor. Property 540.

· When the future interest belongs to a third party, that interest will always become possessory automatically on the happening of the stated event. The present interest in such a case is called a fee simple subject to executory limitation, and the future interest is called an executory interest. Property 541. Executory interests are subject to the rule against perpetuities. Property 591.

· Life estates are present interests that terminate at the death of the individual who holds them. “If a life estate owner, A, sells her property to a buyer, B, the buyer gets exactly what the seller had: an estate for the life of A. … B’s interest is called a life estate for the life of another or a life estate per autre vie.” Property 541.

· “If the property reverts to the grantor when [the life estate holder] dies, the future interest is called a reversion. Property 541. Future interests belonging to the grantor are not subject to the rule against perpetuities. Property 591.

· If the property is transferred to a third party when the life estate holder dies, the future interest in the third party is called a remainder. Property 541. There are two kinds of remainders. Property 542. Under the doctrine of worthier title, a conveyance from “O to A for life, remainder in the heirs of O” will be interpreted as “O to A for life, remainder in O,” unless the language of the conveyance makes sufficiently clear that the granter truly intends his heirs to have the remainder. The original purpose of the doctrine was to catch inheritance-tax cheats; today it allows the property to be sold in fee simple if necessary with the permission of O while he is alive (his heirs cannot be identified and therefore consulted until his death). Property 545. Similarly, the Rule in Shelley’s Case traditionally converted “O to A for life, remainder in A’s heirs,” to “O to A for life, remainder in A,” which is the same as “O to A in fee simple absolute.” The rule has been abolished in most states. Property 546.

· “Remainders are contingent if one or both of two conditions are met: (1) the remainder will take effect only upon the happening of an event that is not certain to happen, or (2) if the remainder will go to a person who cannot be ascertained at the time of the initial conveyance.” If the life estate holder dies and the stated event (known as a condition precedent) has not happened, the property reverts to the grantor as a fee simple subject to an executory limitation. The party who had held a contingent remainder is said to hold an executory interest. If the event subsequently happens, the property is transferred to the party holding the executory interest. In a few states, however, the traditional rule still holds that if the stated event has not happened upon the death of the life estate holder, the contingent remainder is destroyed and the property reverts to the grantor in fee simple absolute. Property 542. Another traditional rule now followed in only a few states destroyed contingent remainders through merger, i.e., when the grantor transferred his reversion to the holder of the contingent remainder before the latter became vested. Property 544. Contingent remainders are subject to the rule against perpetuities. Property 591.

· Remainders that are not contingent are termed vested remainders. They are remainders in persons who are identifiable at the time of the initial conveyance and for whom there are no conditions precedent. There are three kinds of vested remainders. Property 543.

· An absolutely vested remainder is not subject to change. Absolutely vested remainders are exempt from the rule against perpetuities. Property 591.

· A vested remainder subject to open may be divided among persons not yet born. Most states will close the class when the life estate holder dies, so that any persons born subsequently who would have been included in the remainder are locked out. Vested remainders subject to open are subject to the rule against perpetuities. Property 591.

· A vested remainder subject to divestment may be destroyed by an event that occurs after the original conveyance. Some of these interests may be functionally equivalent to imaginable contingent remainders. Vested remainders subject to divestment, if not subject to open, are exempt from the rule against perpetuities. Property 591.

· The fee tail is intended to keep property in a family dynasty. It is created with the language, “O to A and the heirs of his body.” The estate creates a series of life estates in A and his lineal descendants, which continues until the blood line runs out, at which point the property reverts to O or O’s heirs. The fee tail has been abolished in every state except Delaware, Maine, Massachusetts, and Rhode Island. Some states that have abolished the fee tail interpret it when it appears as a fee simple absolute or a life estate with remainder in fee simple in the life estate holder’s issue. Property 546.

Courts interpret ambiguous conveyances using two central – and sometimes conflicting – policies: following the intent of the grantor and enforcing a presumption against future interests (the latter to promote the alienability of land). “[L]anguage of special limitation must clearly state the particular circumstances under which the fee simple estate conveyed might expire. Language of conveyance that grants a fee simple estate in land for a special purpose, without stating the special circumstances that could trigger expiration of the estate, is not sufficient to create a fee simple determinable.” Williams v. Watt (Wyo. 1983), Property 551. Therefore, a deed reciting that its conveyance is “for the purpose of constructing and maintaining thereon a County Hospital in memorial to the gallant men of the Armed Forces of the United States of America from Freemont County, Wyoming” “does not clearly state that the estate conveyed will expire automatically if the land is not used for the stated purpose. As such, it does not evidence an intent of the grantors to convey a fee simple determinable.” The same logic prevents the language from creating a fee simple subject to condition subsequent. Wood v. Board of County Commissioners of Fremont County (Wyo. 1988), Property 550. “If a choice is between an estate in fee simple determinable and an estate on condition subsequent, the latter is preferred [because the current interest is not automatically terminated. Alternatively, the automatic transfer is clearer and prevents the right of reentry from hanging over the property.] Where it is doubtful whether a clause in a deed is a covenant or a condition, the former is preferred.” Hagman v. Board of Education (N.J. Super. Ct. App. Div. 1971), Property 554. “In determining whether the language of a deed is sufficient to manifest an intent to create a power of termination in the grantor or his successors, the courts have used four factors: ‘1. The language of the instrument; 2. The nature of the event specified in the condition and its importance to the grantor; 3. The amount of consideration paid for the transfer in proportion to the full value of the estate in fee; and 4. The existence of facts showing the grantor’s intent to benefit the adjacent land by the restriction imposed on the conveyed land.’” (quoting the Restatement of Property). Where a conveyance recites that “property is conveyed on the condition that” the grantee will build a fence benefiting the grantor and use the property only for a church or residence, a fee simple subject to condition subsequent will be created. Where no deadline is stated for conditions to be fulfilled, they must be fulfilled within a reasonable time. Forsgren v. Sollie (Utah 1983), Property 552.

When a settlor establishes a charitable trust and the specific purpose of the trust becomes impossible to achieve, courts may apply the cy pres doctrine to apply the trust to another charity to carry out the settlor’s charitable intent as closely as possible. Where a testator establishes a charitable trust to provide a college education “for some Poor and worthy Keene boy who is a scholar in the Keene High School,” and the state helps manage the trust, the court will remove the gender restriction to maintain the trust and avoid illegal discrimination. In re Certain Scholarship Funds (N.H. 1990), Property 559. Alternatively, in a similar situation the court will replace the public trustees with private trustees to avoid illegality and maintain the trust. Matter of Estate of Wilson (N.Y. 1983), Property 560.

Courts observe a prohibition on the creation of new estates. “A conveyance that does not fit within any of the established categories … must be interpreted to create the most closely analogous estate.” Property 561. This is achieved by deleting language that does not fit established estates.

Restraints on Alienation

There are three types of restraints on alienation: disabling restraints, which directly forbid the grantee from transferring his interest; promissory restraints, in which the grantee promises not to transfer his property; and forfeiture restraints, which establish a future interest that will vest if the grantee attempts to transfer the property.

Total restraints on alienation of fee simple interests, in all three varieties, are void for three reasons: to promote dispersal of ownership of property, to encourage individual autonomy, and to promote social utility and efficiency. Property 571-72. In some circumstances, however, such as regulated low-income housing, restraints on alienation can support dispersal of property ownership. Property 573. These restraints are generally upheld. Property 576. “Most courts uphold total restraints on alienation of life estates when they are in the form of forfeiture or promissory restraints [in part because life estates are not very alienable anyway]. Disabling restraints on life estates, however, are generally not enforced, again because a disabling restraint inflexibly refuses to identify anyone who has the power to waive enforcement of the restraint.” Property 575.

“Partial restraints on alienation (a) last for a limited period of time; (b) limit transfer of property to certain persons or prohibit transfers to certain persons; (c) require approval of sale by the grantor or by neighbors (for example, in a condominium complex); or (d) grant a right of first refusal, or preemptive right, to a particular group or person, giving that person the right to purchase the property in preference to anyone else if she offers fair market value for the property or if she matches any offer made by third parties.” Property 574.

· Restraints totally prohibiting alienation, even for a period of time, are generally void. An estate in fee cannot be conditioned on the grantee’s total inability to alienate the property for a period of time, such as ten years, because such is an unreasonable restraint on alienation and does not fit an established estate form. An estate attempting such an arrangement will be interpreted as a fee simple absolute. Hankins v. Mathews (Tenn. 1968), Property 563.

· Restraints “limiting transfer to particular persons are sometimes upheld.” Property 574. “Every provision in a written instrument relating to real property which purports to forbid or restrict the conveyance, encumbrance, occupancy, or lease thereof to individuals of a specified race, creed, color, national origin, or with any sensory, mental, or physical handicap, … [or] which directly or indirectly limits the use or occupancy of real property on the basis of race, creed, color, national origin, or the presence of any sensory, mental, or physical handicap is void.” Washington Law Against Discrimination. Property 562. A restriction reading, “No residents or occupants of these premises shall conduct themselves in such a manner as to be in conflict with the general practices and principles of the General and District Council of the Assemblies of God. No building activities or work shall be permitted on these premises on any Sunday of the entire year,” “concerns creed” and therefore violates the Washington LAD. Riste v. Eastern Washington Bible Camp, Inc. (Wash. Ct. App. 1980), Property 561.

· Conveyances requiring grantor’s approval of sale are generally void. Property 574. A deed in fee simple containing “a provision that the land should not be subsequently sold or rented, prior to a designated date, without the consent of the grantor … was clearly repugnant to the fee-simple title which the deed conveyed.” Northwest Real Estate Co. v. Serio (Md. 1929), Property 567. Alternatively, such a restraint is “intended merely to give the developer of a suburban area of land power to control the character of the development for a time long enough to secure a return of his capital outlay, and to give early purchasers of lots and buildings some security in their own outlay.” Dissent in Northwest Real Estate Co. v. Serio (Md. 1929), Property 567. “[A] clause in a deed prohibiting the grantee from conveying land to another without the approval of the grantor, when the grantor transferred a fee simple estate to the grantee, is void as repugnant to the nature of the estate in fee.” Riste v. Eastern Washington Bible Camp, Inc. (Wash. Ct. App. 1980), Property 561.

· Rights of first refusal are generally upheld “if they are reasonably limited in time and the price set in the agreement granting the preemptive right entitles the owner to obtain the fair market value of the property or requires the holder of the preemptive right to match any bona fide offers made by a third party. Smith v. Mitchell (N.C. 1980), Property 574. Some courts hold that rights of first refusal are subject to the rule against perpetuities. Property 591.

·  “Courts generally uphold restraints on alienation of beneficial or equitable interests in property.” Property 576. “[A]n express provision or condition against alienation contained in a gift made to a charitable trust or charitable corporation may constitute a valid restraint. … Yet a sale of land owned by a charitable entity may be permitted, despite a valid restraint against alienation, if a court of equity determines that, due to unforeseen circumstances, the sale is necessary and would be in the best interests of the charity.” Horse Pond Fish & Game Club, Inc. v. Cormier (N.H. 1990), Property 569.

· “Courts ordinarily uphold limitations on the transfer of leaseholds. A lease stating that the tenant may not sublet or assign the leasehold, for example, is likely to be enforced.” Property 576.

· “Some private controls on land use are so severe that they make the property very difficult to sell. Such restraints are sometimes struck down as ‘indirect’ restraints on alienation.” Property 576.

The traditional version of the rule against perpetuities held, “No interest is good unless it must vest, if at all, no later than 21 years after the death of some life in being at the creation of the interest.” Property 590. “Note that the name of an interest is fixed when it is created. Thus when an owner of a right of entry transfers the interest to another person, it remains a right of entry and does not change into an executory interest, even though it is held by someone other than the grantor or her heirs.” Property 591-92. “The remedy for violating the rule is simply to strike, or cross out, the offending language.” Property 592. Sample perpetuities problems appear at Property 598-602.

· All future interests in the grantor and vested remainders are exempt from the rule against perpetuities. The rule does not apply to “exclusively contractual” transactions, defined as those that “concern[] no specific land.” Restatement (First) of Property § 401, Property 612. Where a charitable conveyance creates a future interest in a charity, the rule does not apply. Property 614.

· Executory interests, contingent remainders, vested remainders subject to open, and options to purchase are subject to the rule. (In the cases of vested remainders subject to open, some courts will validate the vested interest in recipients alive at the time of the conveyance and apply the rule only to the contingent interest in recipients not yet alive, i.e., those who keep the class subject to open. Other courts observe an “all or nothing” rule and will invalidate the entire class, including members with vested interests. Property 592.) An option to purchase can be saved from the rule if it is interpreted to extend only to the life of the grantee rather than to his heirs and assigns. Some courts have established a presumption that options are so limited unless explicitly extended, Broach v. City of Hampton (Ark. 1984), and other courts have gone further by barring option contracts from being transferable. Silvicraft, Inc. v. Southeast Timber Co., Inc. (Ark. Ct. App. 1991), Property 611.

· A grantor’s retention of an option to repurchase will be held an option and therefore subject to the rule rather than a possibility or reverter or power of termination, because doing so will “further the protective policy which underlies the rule against perpetuities, and is in accord with the general constructional preference for covenants rather than conditions.” Central Delaware County Authority v. Greyhound Corp. (Pa. 1991) (quoting Restatement of Property), Property 604.

· “An option to purchase coupled with a long-term commercial lease is consistent with [the policy promoting alienability] because it stimulates improvement of the property and thus renders it more rather than less marketable. … We therefore conclude that an option to purchase contained in a commercial lease, at least if the option must be exercised within the leasehold term, is valid without regard to the rule against perpetuities.” Texaco Refining and Marketing, Inc. v. Samowitz (Conn. 1990), Property 606.

· Most courts hold preemptive rights, also known as rights of first refusal, subject to the rule against perpetuities. Property 614. However, where a right of first refusal arises only when the property owner has already decided to sell and requires the holder of the right to meet any existing bona fide offer, and the holder(s) of the right is/are not difficult to find, such rights do not restrain alienation and will not be subject to the rule. Such a right including a fixed price, on the other hand, would discourage improvement of the property and thereby interfere with its alienation. Cambridge Co. v. East Slope Investment Corp. (Colo. 1985), Property 607. Alternatively, even fair market preemption rights impede alienation through the threat of litigation, and meet-the-price preemption impedes alienation through simple discouragement of bidders. Ferrero Construction Co. v. Dennis Rourke (Md. 1988), Property 615.

· Definitions: An interest is vested at the moment it becomes certain that the interest will eventually become possessory. “The moment of vesting for an executory interest is the moment the contingency occurs. … The moment of vesting for a contingent remainder is when the condition that makes it a contingent remainder disappears, regardless of whether the remainder becomes possessory at that moment.” Property 593. Lives in being for the purposes of the rule are the lives of the people named in the conveyance and intervening generations. Property 593. Corporate entities are not considered lives in being, so interests created in conveyances naming them must vest within 21 years of their creation. Property 594.

· Some states apply a “wait and see” or “second look” test, meaning their courts wait until the perpetuities period has ended – until 21 years have passed since the death of the last surviving person named in the conveyance. If the future interest has not vested by that point, it is destroyed and the owner at that moment is left with a fee simple absolute (not a fee simple determinable, as under the traditional rule). Property 594-95.

· Some states apply the cy pres doctrine, meaning their courts will reduce any age contingency as necessary if doing so will validate the conveyance. For example, (ignoring the possibilities of reproductive technology) such a court would reform “O to A for life, then to the first child of B to attain 25 years of age” to “…to attain 21 years of age” if B is female or to “…to attain 20 years and three months of age” if B is male. (The textbook suggests that this example assumes B is childless at the time of the conveyance, but even if B has a child younger than 25, that child could die before reaching 25.) Property 595.

· Almost half of the states have adopted the Uniform Statutory Rule Against Perpetuities, which applies the wait and see doctrine to interests that violate the traditional rule but sets the perpetuities period at 90 years rather than the lives in being at the creation of the interest plus 21 years. “If an interest violates the 90-year wait and see period, the statute authorizes the courts to reform the deed, will, or trust in the manner that most closely approximates the transferor’s manifested plan of distribution and is within the allowable 90-year period.” The uniform rule exempts most commercial transactions. Property 597.

Racial Restrictions

History: The defeasible fee, rather than covenants and servitudes, became a popular land-use planning tool because it lacked privity requirements and was enforced not through damages or injunction but through forfeiture, presumably a stronger deterrent to violation. Specifically, planners used fees subject to condition subsequent rather than fees simple subject to executory limitation, presumably to escape the rule against perpetuities. Such fees first barred the sale or manufacture of alcohol, then all nonresidential uses, and finally particular types of residents. Courts fought the fees by applying estoppel, waiver, and laches to bar forfeiture, or by interpreting the fees as covenants or servitudes. Residents eventually turned against the fees because they did not have standing to enforce forfeiture. Furthermore, if a developer enforced forfeiture, the restriction disappeared, and the developer could sell the property for any use. Banks were also reluctant to finance the purchase of a property subject to forfeiture. Ultimately, equitable servitudes became the favored tool. Some fees remained, many of which were abolished by statute. Jost, The Defeasible Fee and the Birth of the Modern Residential Subdivision, Supp. 2.

Judicial enforcement of an agreement among property owners that none of their parcels will be transferred to non-whites is state action denying non-whites equal protection of the laws and therefore violates the Fourteenth Amendment. The state’s willingness to enforce similar agreements barring transfer to whites is irrelevant because the Fourteenth Amendment’s rights are personal and guaranteed to the individual. The restrictive agreements alone, absent judicial enforcement, do not violate the Fourteenth Amendment. Shelley v. Kraemer (U.S. 1948), Property 622. “Some have argued that Shelley demonstrates the artificiality of the state action doctrine; any conduct the state does not prohibit may be understood as authorized by the state – the state has declared it lawful.” Property 639. A possibility of reverter occurs automatically and therefore requires no state action where such an interest takes effect, according to the conveyance of public parkland, upon integration of the park. Charlotte Park and Recreation Commission v. Barringer (N.C. 1955), Property 640. The purpose of the cy pres doctrine in reforming charitable trusts is “to allow the court to carry out the general charitable intent of the testator where this intent might otherwise be thwarted by the impossibility of the particular plan or scheme provided by the testator. … ‘[But in some cases] it appears that the accomplishment of the particular purpose and only that purpose was desired by the testator and that he had no more general charitable intent and that he would presumably have preferred to have the whole trust fail if the particular purpose is impossible of accomplishment.’” (citations omitted).  Where a testator gives land to a city to create a whites-only park and makes it clear in his will that he opposed the social integration of the races, and after decades of operation the city’s running of a segregated park is deemed to violate the Fourteenth Amendment, courts will not apply cy pres to integrate the park and will instead transfer the land to the testator’s heirs. Such refusal does not violate the Fourteenth Amendment under Shelley because here a private party “is injecting the racially discriminatory motivation.” Furthermore, here the decision, unlike the contemplated enforcement in Shelley, “eliminated all discrimination against Negroes in the park by eliminating the park itself, and the termination of the park was a loss shared equally by the white and Negro citizens.” Evans v. Abney (U.S. 1970), Property 629. Alternatively, “there is state action whenever a State enters into an arrangement that creates a private right to compel or enforce the reversion of a public facility.” Furthermore, the will was written soon after a new state law allowed segregated parks, so the state encouraged the private party’s racial discrimination. Brennan’s dissent in Evans v. Abney (U.S. 1970), Property 629. Where a settlor leaves a trust to a school “so long as [it] admits to any school, operated or supported by it, only members of the White Race,” with the trust’s income to go to another recipient if the school ever admitted nonwhites, the condition is not a condition subsequent but is instead a “special limitation” that ended the school’s benefits automatically. Therefore no state action was used in transferring benefits to the other recipient. Hermitage Methodist Homes of Virginia v. Dominion Trust Co. (Va. 1990), Property 643.

Today, “[c]ovenants that prohibit sale or lease of dwellings to, or occupancy by, persons on the basis of race violate federal civil rights statutes, including the federal Fair Housing Act and the Civil Rights Act of 1866.” (citations omitted).

Common Ownership

Tenancy in common is a form of common ownership of residential property in which each tenant, no matter the size of his interest, has the right to possess the entire parcel, termed an undivided interest. Cotenants may contract around this presumption. Each tenant’s interest is inheritable. Property 708-09. The language used to create a tenancy in common appears at Property 709.

Joint tenancy is a form of common ownership of residential property in which each tenant possess an equal fractional interest and each tenant has the right to possess the entire parcel. Tenant’s shares are not inheritable; when a tenant dies, his interest is divided equally among the remaining tenants. The creation of a joint tenancy requires unity of time (each tenant’s interest must be created at the same moment), title (all tenants must acquire title by the same instrument), interest (each tenant must possess an equal share, and their interests must all last for the same amount of time), and possession (all tenants must have the right to possess the entire parcel). Some states have abolished some of these requirements, and some states have abolished joint tenancy. Property 709-10. If a joint tenant transfers his share to a non-tenant, the joint tenancy is severed, as to that interest: the new tenant is a tenant in common with the old tenants. The old tenants remain joint tenants with each other, however. The language used to create a joint tenancy appears at Property 711. Because a joint tenant who leases his interest can lease only what he owns, if that tenant dies during the term of the lease, the lease expires and the property is divided among the surviving tenants. Tenhet v. Boswell (Cal. 1976), Property 721.

Tenancy by the entirety is a form of joint tenancy available only to married couples. It exists in about 20 states. In this system, the husband has sole power to manage the property. Property owned by tenants in the entirety cannot be partitioned except through divorce proceedings, and individual interests cannot be transferred without consent of the other spouse. In most states, creditors cannot attach such property to satisfy individual debts. Property 714. In 1951, 19 states and the District of Columbia recognized tenancy by the entirety. These jurisdictions fit into four groups. In Group I (three states), tenancy by the entirety has not been affected by the Married Women’s Property Acts. The husband retains control, but any property he transfers reverts to wife upon his death. [Recently these states have abolished the husband’s sole control. Property 733.] In one of these states, the husband’s creditors may attach the property. In the others they may not. In Group II (five states), husband and wife control property jointly, and both of their individual creditors may attach the entire property. In Group III (11 states), husband and wife control property jointly, and individual creditors may not attach the property. In Group IV (two states), husband and wife control property jointly and individual creditors may attach only survivorship rights. Hawaii joined group III. This approach retains joint tenancy and protection from creditors and only equalizes the husband and wife in response to the MWPAs by eliminating the husband’s independent right to alienate his life estate interest. Sawada v. Endo (Haw. 1977), Property 728. Alternatively, the spouses could be equalized by giving the wife the ability to alienate her life estate interest. Dissent in Sawada v. Endo (Haw. 1977), Property 728.

Where a conveyance is ambiguous, “the current practice is to interpret the conveyance as a tenancy in common,” which is a reversal of traditional practice. Property 711.

Benefits of ownership: “If one co-owner chooses to live in the commonly owned property and the other co-owner chooses not to live there, the general rule provides that the tenant in possession has no duty to pay rent to the nonpossessing tenant. … Joint tenants and tenants in common do have a duty to pay rent to their co-owners if they have ousted them. … Many courts also hold that co-owners in possession have a duty to pay rent if the property is too small to be physically occupied by all the co-owners; this is situation is sometimes described as ‘constructive ouster.’ … A cotenant also has the right to lease his interest without obtaining the consent of the other cotenants. In this case, the lessee obtains the lessor’s rights, including the right to possess the entire parcel.” Property 711-12.

Burdens of ownership: “Co-owners generally have a duty to share basic expenses needed to keep the property, including mortgage payments, property taxes and other assessments, and property insurance, in accordance with their respective shares. Cotenants have no duty to share the costs of major improvements, such as adding a new room on a house, unless they agree to do so. Some courts will hold that co-owners also have a duty to share basic maintenance and necessary repairs of the premises so that it does not become dilapidated.” Property 712. “In most states a co-owner who exclusively possesses the premises must bear the entire burden of expenses (including taxes, repairs, and mortgage payments) if the value of her occupation of the premises exceeds those payments. If the share of expenses that would ordinarily be borne by the tenants out of possession is less than the rental value belonging to the tenants out of possession, no action for contribution may be brought.” Barrow v. Barrow (Fla. 1988), Property 713.

Joint tenants and tenants in common may sue for judicial partition of their property or agree among themselves to voluntary partition. Partition may include either division of the physical property or sale of the property and division of the proceeds. Property 713.

One cotenant cannot obtain adverse possession against another unless the possessing tenant makes clear to the nonpossessory tenant that he is asserting full ownership rights in the property to the exclusion of the other cotenants. Property 713-14.

Marital Property

Two systems govern marital property: the separate property system (41 states) and the community property system (nine states). Property 1107.

In separate property states, spouses own their property separately except where they choose to share it. Each spouse remains individually liable for prior debts. However, “[s]pouses have a legal duty to support each other, and this duty may require a sharing of property earned during the marriage. At divorce, courts make “equitable distribution” of property owned by each party, considering factors such as need, status, rehabilitation, contribution, and fault. One spouse will often make payments to the other, alimony or maintenance, to allow the other to reach financial independence. Property 1107-08. When dividing property, courts will not consider military retirement pay to be property because it does “not have any of the elements of cash surrender value, loan value, redemption value, lump sum value, or value realizable after death.” Ellis v. Ellis (Colo. 1976), Supp. 3. Similarly, courts will not consider a degree such as an M.B.A. to be property: “It does not have an exchange value or any objective transferable value on an open market. It is personal to the holder. It terminates on death of the holder and is not inheritable. It cannot be assigned, sold, transferred, conveyed, or pledged. … It may not be acquired by the mere expenditure of money.” However, a “spouse who provides financial support while the other spouse acquires an education is not without a remedy. Where this is marital property to be divided, such contribution to the education of the other spouse may be taken into consideration by the court.” In re Marriage of Graham (Colo. 1978), Supp. 3. Alternatively, “If the parties had remained married long enough after the husband had completed his postgraduate education so that they could have accumulated substantial property, there would have been no problem [at divorce]. In that situation, abundant precedent authorized the trial court, in determining how much of the marital property to allocate to the wife, to take into account her contributions to her husband’s earning capacity.” If courts can determine future earning capacity for the purpose of wrongful death cases, they can do so for divorce. Dissent in In re Marriage of Graham (Colo. 1978), Supp. 3. “[F]ew undertakings during a marriage better qualify as the type of joint effort that the statute’s economic partnership theory is intended to address than contributions toward one spouse’s acquisition of a professional license.” The question of whether a license to practice medicine fits within the traditional category of property is irrelevant because the state created a new category called “marital property.” Where one spouse supported the other through medical school and the couple divorces soon after acquisition of the license, a court ordered payments of 40 percent of the estimated value of the license, payable in 11 annual installments. The value of the license was based on a comparison of the average income of a college graduate and that of a general surgeon, adjusted for inflation and taxes, and assuming the new doctor practiced until age 65. A concurring judge wrote that the defendant was in residency for general surgery. Absent this decision, he may have changed specialties. The court should be able to change the award if there is a change in specialties. O’Brien v. O’Brien (N.Y. 1985), Property 1116. Almost all states follow Colorado’s rather than New York’s approach, above. Property 1122. There are several ways a divorce court might measure a judgment for one spouse who helped the other obtain a graduate degree: reimbursement for payments made in support, reimbursement for opportunities lost, rehabilitation allowing equal achievement, or a share of enhanced future earnings. Property 1123. At death, “[m]any states provide for a statutory forced share of the decedent’s estate, effectively allowing the widow or widower to override the will and receive a stated portion (usually one-third to one-half) of the estate. When no will is written, the relevant intestacy statute governs. Property 1108-09.

In community property states, property acquired before and after marriage is separate property. Property acquired during the marriage, including earnings, is community property owned equally by both spouses. In some states earnings from separate property remain separate while in others such earnings become community property. Most states allow spouses to “transmute” property from separate to community and vice versa by written agreement. Each spouse may manage community property – except for real property and assets in a joint business – without consent of the other, but each spouse is a fiduciary for the other. Some community property states divide the community property equally at divorce while others apply the equitable distribution of separate property states. At death a spouse may dispose of separately held property and half of the community property. Forced share statutes do not usually exist. Property 1109-10.

Landlord-Tenant Law

Tenancies are often divided into two types: residential and commercial. “In general, courts are more inclined to adopt common law rules regulating the terms of residential leases than of commercial leases, on the assumption that commercial tenants are more likely to have sufficient bargaining power and expertise to shape the contractual arrangement.” Property 761-62.

Tenancies can take one of four forms.

· A term of years lasts for a specific period of time, which can be of any length. The death of either party does not terminate the tenancy. Property 762.

· “Periodic tenancies renew automatically at specified periods unless either the landlord or the tenant chooses to end the relationship.” Many tenants have no written lease but pay rent each month in what is known as a month-to-month tenancy. “By statute or common law, notice is required before either party can terminate the relationship and end the periodic tenancy.” The death of either party does not terminate the tenancy. Property 762.

· “The tenancy at will is similar to the periodic tenancy except that it can be ended with no notice to either party. Many states have effectively abolished tenancies at will by requiring notice before a tenancy can be terminated… [T]raditionally, the death of either the landlord or the tenant terminates the tenancy at will.” Property 762-63.

· “A tenant rightfully in possession who wrongfully stays after the leasehold has terminated is called a tenant at sufferance, or a holdover tenant.” Such a tenant is not a trespasser. Property 763.

Statutes of frauds in most states require that leases of more than one year be in writing. Property 763.

“The main rights reserved by the landlord in relation to the tenant are (1) the right to receive the agreed-upon rent; (2) the right to have the premises intact and not damaged, subject to normal wear and tear (tenant’s duty not to commit waste); and (3) the landlord’s reversion, or the right to regain possession at the end of the lease term.” Property 782.

When tenant breaches and refuses to leave: “If the tenant wrongfully stops paying rent or breaches other material terms in the lease and continues to occupy the premises, the landlord may sue for back rent … and for possession. … [I]f the tenant wrongfully holds over after the end of the lease term and continues to pay rent … [t]he landlord may choose to accept a new tenancy relationship with the holdover tenant. Most states hold that the new tenancy is a periodic tenancy based on the rent payment; if the landlord accepts a rent check for one month’s rent, a new month-to-month tenancy is established. A minority of states hold that a new term is created if the landlord accepts rent from a holdover tenant who was originally occupying under a term of years.” Alternatively, the landlord can sue for possession. The landlord may either “(a) refus[e] to accept the tenant’s proffered checks (or return[] them to the tenant) or (b) cash[] the checks while writing on the back of each check that the landlord is not agreeing to renew the tenancy but is merely using the check to cover the rental value of the property from the tenant at sufferance. … A majority of states now hold that the landlord may not use self-help [such as lock-outs or forcible removal], but must evict the tenant through court proceedings.” Property 783-84.

When the tenant breaches and leaves: The landlord may accept the tenant’s surrender of the lease. “The landlord may still choose to sue the tenant for back ret owed but not paid for the time before he tenant abandoned the premises by moving out. In addition, the landlord may sue immediately (without waiting until the end of the lease term) for damages for breach of the lease – which is different from the amount of the future rent.” Such damages are the difference between the tenant’s rent and a replacement tenant’s rent, plus advertising and other costs. The landlord may also refuse to accept the surrender. “[T]he landlord may, after notice to the tenant, actively look for a new tenant and re-let the apartment on the tenant’s account. When a new tenant is found, the landlord may sue the former tenant for the difference between the old rental price and the new rent received from the new lessee, if the new rent is lower than the original rent.” Traditionally, the landlord could also wait until the end of the term and sue for the entire rent. Many states now require the landlord to mitigate damages, especially in the residential context.” Property 785-87. A landlord who has not re-rented an apartment and sues for full rent must “carry the burden of proving that he used reasonable diligence in attempting to re-let the premises. … In assessing whether the landlord has satisfactorily carried his burden, the trial court shall consider, among other factors, whether the landlord, either personally or through an agency, offered or showed the apartment to any prospective tenants, or advertised it in local newspapers. Additionally, the tenant may attempt to rebut such evidence by showing that he proffered suitable tenants who were rejected.” Sommer v. Kridel (N.J. 1977), Property 787.

“Under the current majority rule, the landlord has the duty to deliver possession of the rented premises to the tenant at the beginning of the leasehold. … A minority of jurisdictions follow the traditional rule, under which the landlord has only the duty to deliver the right to possession but no duty to deliver actual possession. In those states it is the new tenant’s responsibility to evict the holdover tenant by bringing ejectmet or other appropriate proceedings.” Property 807.

If a landlord sells leased property, the “new owner receives what the landlord was able to sell, that is, the landlord’s reversion and the current right to collect rent and enforce the other terms of the lease.” Property 808.

Subleasing and assigning: “If the lease is silent as to the tenant’s right to transfer his interest, “the general rule is that the tenant is entitled to transfer her possessory interests in the premises by either assignment or sublease. … An assignment conveys all the tenant’s remaining property interests without retaining any future rights to enter the property; under a sublease or sublet the tenant retains some future interest or the right to control the property in the future. … Traditionally, under an assignment, the new tenant – the assignee – is responsible directly to the landlord for all the undertakings under the original lease. … In contrast, under a sublease, the lease covenants do not run with the land and real covenants. The landlord has no right to sue the subtenant to enforce any of the covenants in the original lease, including the covenant to pay rent, if the requested relief is damages. The only exception is when the subtenant expressly promises the tenant to pay the rent to the landlord. … The courts are likely to find the subtenant on inquiry notice of the covenants in the lease [and hold him to them through injunction as equitable servitudes]. … Some courts will not grant an injunction [requiring payment of rent] since the payment of rent is a money payment and resembles the payment of damages. Others grant an injunction. … [I]f neither the tenant nor the subtenant pays the rent, the landlord can evict the tenant (sue for possession from the tenant) and end the leasehold, thereby terminating the subtenant’s right of possession.” If a lease requires the landlord’s consent before “subletting,” some courts will interpret the term strictly and allow assignment, but others will focus on the intent of the parties and bar assignment as well. Property 808-11. “A growing minority of jurisdictions now hold that where a [commercial] lease provides for assignment only with the prior consent of the lessor, such consent may be withheld only where the lessor has a commercially reasonable objection to the assignment, even in the absence of a provision in the lease stating that consent to assignment will not be unreasonably withheld.” This policy is justified to promote alienability. “Denying consent solely on the basis of personal taste, convenience or sensibility is not commercially reasonable. Nor is it reasonable to deny consent ‘in order that the landlord may charge a higher rent than originally contracted for.’ … ‘[W]hen the lessee executed the lease he acquired the contractual right for the exclusive use of the premises, and all the benefits and detriment attendant to possession, for the term of the contract.’” Benefits and detriments include the possibilities of the fair market value of the property going up or down, so lessor has given up his right to demand higher rent if the market goes up. Kendall v. Ernest Pestana, Inc. (Cal. 1985), Property 811. Alternatively, demanding that landlords’ decisions be reasonable will promote litigation. Dissent in Kendall v. Ernest Pestana, Inc. (Cal. 1985), Property 811. At least one court refused to extend Kendall’s logic requiring reasonable consent to sublet to residential leases because the need to promote alienability in residential property was not as great and because the property in question was rent-controlled, meaning no landlord could threaten to withhold consent to obtain unfair financial gain. Slavin v. Rent Control Board of Brookline (Mass. 1990), Property 817.

“[C]ontract law is the wrong vehicle for improving inequities in wealth … [b]ecause not enforcing contract clauses ,which is all judges can do, tends to make people poorer rather than richer. To make a person poorer is meant here to shrink the number of options a person has available to improve his or her lot in life.”  Schwartz, Justice and the Law of Contracts, Property 774. Alternatively, “As a result of governmental and private coercion under what is mistakenly called laissez faire, the economic liberty of some is curtailed to the advantage of others, while the economic liberty of all is curtailed to some degree. … Bargaining power would be different were it not that the law endows some with rights that are more advantageous than those with which it endows others. It is with these unequal rights that men bargain and exert pressure on one another.” Hale, Bargaining, Duress, and Economic Liberty, Property 776.

If a landlord wrongfully evicts a tenant, for example by changing the locks, the tenant may cease rent payments and sue for trespass damages and an injunction. Traditionally, actual eviction of only part of the premises allowed the tenant to cease all rent payments; today courts often simply abate the rent proportionally to the eviction. Property 838-39.

Every lease includes an implied covenant of quiet enjoyment “by which the landlord impliedly promises not to disturb the tenant’s quiet enjoyment of the property.” Property 837. The landlord’s violation of this covenant constitutes constructive eviction. Property 839. Some courts base damages on rent abatement while others compensate proven harm. Property 838. “The traditional rule is that the tenant can raise a defense of constructive eviction only if he moves out within a reasonable period of time.” Today, however, tenants can establish a defense of partial constructive eviction, showing that “the landlord’s actions have substantially deprived the tenant of the use and enjoyment of a portion of the property.” Property 839. The Restatement (Second) of Property (Landlord and Tenant) “departs from traditional law” by defining constructive eviction as interference that is “more than significant” rather than “substantial.” Property 840. “[A] tenant may assert as a defense to the nonpayment of rent the doctrine of constructive eviction, even if he or she has abandoned only a portion of the demised premises due to the landlord’s acts in making that portion of the demised premises unusable by the tenant. … [P]unitive damages may be awarded in breach of warranty of habitability cases where the landlord’s actions or inactions were intentional and malicious.” A court will grant punitive damages “in light of the dangerous and offensive manner in which the landlord permitted the construction work to be performed, the landlord’s indifference to the health and safety of others, and its disregard for the rights of others” when a tenant suffers from water leaks, sandblasting, damage to stairs, and dust clouds that make 80 percent of an apartment unusable. The tenant is entitled to a rent abatemet reducing rent by a percentage equal to the unusable portion of the apartment. Minjak Co. v. Randolph (N.Y. App. Div. 1988), Property 832. Some cases “have stated that the landlord must perform some act with the intent of depriving the tenant of the enjoyment and occupation of the whole or part of the leased premises. There are occasions, however, where a landlord has not intended to violate a tenant’s rights, but there was nevertheless a breach of the landlord’s covenant of quiet enjoyment which flowed as the natural and probable consequence of what the landlord did, what he failed to do, or what he permitted to be done. … [T]he landlord’s conduct, and not his intentions, is controlling.” Where a landlord rents out space for a lounge near his own properties already established as residential rental units, and the lounge “very substantially” deprives the residential tenants of quiet enjoyment of their premises “for a substantial time,” the tenants will have a cause of action for constructive eviction because “the landlords introduced a commercial activity into an area where they leased premises for residential purposes” and “had a right to control the objectionable noise” but failed to do so. Blackett v. Olanoff (Mass. 1976), Property 835.

Most states also hold that every residential lease includes an implied warranty of habitability. Property 841. “[A] warranty of habitability, measured by the standards set out in the Housing Regulations for the District of Columbia, is implied by operation of law into leases of urban dwelling units covered by those Regulations and … breach of this warranty gives rise to the usual remedies for breach of contract.” This shift from traditional rules, under which a lease conveyed an interest in land, makes sense because to “the modern apartment dweller, the value of the lease is that it gives him a place to live” not that he has the right to use land itself. The idea of shelter commonly includes “adequate heat, light and ventilation, serviceable plumbing facilities, secure windows and doors, proper sanitation, and proper maintenance.” Furthermore, like other salesmen, a landlord should be held responsible for the quality of his product because “the tenant must rely upon [his] skill and bona fides.” Finally, bad housing hurts all of society. The warranty of habitability may not be waived by agreement. Javins v. First National Realty Corp. (D.C. Cir. 1970), Property 842. Some states extend the warranty to commercial as well as residential leases. Property 849. The landlord’s violation of the warranty entitles the tenant to stop paying rent and move out or stop paying rent and remain. However, tenants should notify the landlord first and put the money they would be paying in rent into an escrow account in case of litigation. Courts will award rent abatements, based either on fair market value or a percentage of the lease rent. Some local statutes allow tenants to pay for repairs and deduct the cost from rent, and some allow tenants to sue for specific performance. Some states allow housing inspectors to enforce the warranty, possibly with criminal penalties. Property 849-51.

Policy arguments both for and against implied lease terms appear at Property 854-61. They include rights and economics arguments.

“[A] landlord is not free to evict a tenant in retaliation for the tenant’s report of housing code violations. … However … [i]f the illegal purpose is dissipated, the landlord can, in the absence of legislation or a binding contract, evict the tenant for legitimate reasons or even for no reason at all.” Edwards v. Habib (D.C. Cir. 1968), Property 863. Under Iowa law, evidence of a complaint within the six months prior to alleged retaliatory eviction creates a presumption of retaliation. The landlord bears the burden of producing evidence of legitimate nonretaliatory purpose. The tenant may then demonstrate pretext. The burden of proof of the affirmative defense to an eviction action remains on the tenant. The following factors would suggest that a landlord’s action was not retaliatory: “(a) The landlord’s decision was a reasonable exercise of business judgment; (b) The landlord in good faith desires to dispose of the entire leased property free of all tenants; (c) the landlord in good faith desires to make a different use of the leased property; (d) The landlord lacks the financial ability to repair the leased property and therefore, in good faith, wishes to have it free of any tenant; (e) The landlord was unaware of the tenant’s activities which were protected by statute; (f) The landlord did not act at the first opportunity after he learned of the tenant’s conduct; (g) The landlord’s act was not discriminatory.” Where tenants complain about a trailer park and an employee of the landlord testifies that they were evicted in retaliation, a court will find retaliatory eviction. In a large property-holding company, retaliatory intent on the part of low-ranking officials with the power to evict is sufficient to allow the defense. Hillview Associates v. Bloomquist (Iowa 1989), Property 861. “[E]ven where a tenant’s activity is only incidentally related to the tenancy relationship, it may be protected against retaliatory conduct if such conduct would undermine the tenancy relationship.” Retaliation will be found where a landlord evicts tenants after they oppose at a public meeting the landlord’s proposal to rezone their property. Windward Partners v. Delos Santos (Haw. 1978), Property 868.  Similarly, retaliation will be found where the conduct allegedly retaliated against is “[]related to the habitability of the premises” and “arise[s] from the tenancy relationship.” (This language may create a two-part test or may intend to restate one principle.) Retaliation will not be found where a landlord evicts a tenant after the tenant is involved in union activity targeting a company allegedly related to the landlord company. Imperial Colliery Co. v. Fout (W. Va. 1988), Property 866. Where a landlord evicts a month-to-month tenant, the tenant successfully raises a warranty of habitability defense, the landlord again evicts the tenant, the tenant raises a retaliatory eviction defense, and the landlord claims that he cannot afford the needed repairs and intends to take the property off the market, the “mere desire to take the unit off the market is [not] by itself a legitimate business reason which will justify an eviction. … If [the landlord] wishes to remove the unit for some sound business reason, then of course he is free to do so. But … a landlord who fails to come forward with a substantial business reason … may be presumed to have done so for an illicit reason.” Robinson v. Diamond Housing Corp. (D.C. Cir. 1972), Property 869. Alternatively, requiring such proof “will commit to the discretion of a jury the management of a landlord’s business and property.” Such a policy will discourage investment in housing. Dissent in Robinson v. Diamond Housing Corp. (D.C. Cir. 1972), Property 869.

Zoning

State zoning “enabling acts generally authorize municipalities to engage in two kinds of regulation: use and area zoning.” Use zoning splits the municipality into districts and regulates the kinds of uses allowed in each. Area zoning establishes height, setback, and other restrictions. This zoning is codified in a zoning ordinance. Some courts require the ordinance to follow a comprehensive plan. Some municipalities allow for planned unit developments establishing overall density and other requirements for an area but allowing flexibility and multiple uses in reaching the targets. Zoning boards can usually grant variances to allow exemptions from particular requirements and special exceptions to allow projects permissible only with board approval.

The First Amendment and the Takings Clause of the Fifth Amendment limit the powers of municipalities, as do some federal and state statutes. (The Takings Clause applies to the states through the Fourteenth Amendment. Property 1204.) One factor to be considered in determining whether government action constitutes a taking is “the extent of the diminution” in values incident to property that it brings about. “The general rule at least is that while property may be regulated to a certain extent, if regulation goes too far it will be recognized as a taking.” Where a state statute bars mining operations from undermining support for surface structures on land not owned by the miner, even where the owner of the structure has contracted to allow the mining, a taking has occurred because the mining would create a private rather than public nuisance and “[t]o make it commercially impracticable to mine certain coal has very nearly the same effect for constitutional purposes as appropriating or destroying it.” Pennsylvania Coal Co. v. Mahon (U.S. 1922), Property 657. Alternatively, “restriction imposed to protect the public health, safety or morals from dangers threatened is not a taking” and “the purpose of a restriction does not cease to be public, because incidentally some private persons may thereby receive gratuitously valuable special benefits. Dissent in Pennsylvania Coal Co. v. Mahon (U.S. 1922), Property 657. The case was later overturned through upholding of a similar law in Keystone Bituminous Coal Association v. DeBenecitis (U.S. 1987), Property 660. Zoning regulations “must find their justification in some aspect of the police power, asserted for the public welfare.” Regulation of height, setback, and building methods, and excluding nuisance industries from residential areas unquestionably meets this requirement. Banning all industry from residential zones is acceptable as “[t]he inclusion of a reasonable margin to insure effective enforcement” because “the bad fades into the good by such insensible degrees that the two are not capable of being readily distinguished.” Establishing separate residential, business, and industrial zones “will make it easier to provide fire apparatus suitable for the character and intensity of the development in each section; … will increase the safety and security of home life; greatly tend to prevent street accidents, especially to children …; decrease noise and other conditions which produce and intensify nervous disorders; preserve a more favorable environment in which to rear children, etc.” This decision upheld a facial challenge to an entire zoning ordinance, though the plaintiff claimed that restricting his land to residential use reduced its value by 75 percent. Village of Euclid v. Ambler Realty Co. (U.S. 1926), Supp. 3.

“A quiet place where yards are wide, people few, and motor vehicles restricted are legitimate guidelines in a land-use project addressed to family needs. … The police power is not confined to elimination of filth, stench, and unhealthy places.” “The regimes of boarding houses, fraternity houses, and the like present urban problems. More people occupy a given space; more cars rather continuously pass by; more cars are parked; noise travels with crowds.” Therefore, exclusionary zoning explicitly requiring families, restricting an area to single-family dwellings where family is defined as “[o]ne or more persons related by blood, adoption, or marriage, living and cooking together as a single housekeeping unit, exclusive of household servants. A number of persons but not exceeding two (2) living and cooking together as a single housekeeping unit though not related by blood, adoption, or marriage shall be deemed to constitute a family,” is permissible under the federal Constitution. Village of Belle Terre v. Boraas (U.S. 1974), Property 1052. Alternatively, choosing household companions “involves deeply personal considerations as to the kind and quality of intimate relationships within the home. That decision surely falls within the ambit of the right to privacy protected by the Constitution.” It must therefore pass strict scrutiny by being narrowly tailored to protect a compelling government interest. The regulation places no limit on people, cars, etc. if confined to one family and bars a carless group of three people; it is both overinclusive and underinclusive. Marshall’s dissent in Village of Belle Terre v. Boraas (U.S. 1974), Property 1052. A similar ordinance violates the Michigan constitution for the reasons Marshall cites. Charter Township of Delta v. Dinolfo (Mich. 1984), Property 1055. Most states, however, follow Belle Terre. Property 1060. A broader ordinance, limiting residents to family members related in particular ways – barring, for example, cousins from living together – violates the federal Constitution’s right to privacy. The Constitution protects “the sanctity of the family,” including extended family. Moore v. City of East Cleveland (U.S. 1977), Property 1058.

“[T]he zoning power is a police power of the state and the local authority is acting only as a delegate of that power and is restricted in the same manner as the state. So, when regulation does have a substantial external impact, the welfare of the state’s citizens beyond the borders of the particular municipality cannot be disregarded and must be recognized and served.” Therefore, “every [developing] municipality must, by its land use regulations, presumptively make realistically possible an appropriate variety and choice of housing.” Municipalities may consider the tax-base requirements of their education systems in zoning but “must zone primarily for the living welfare of people and not the benefit of the local tax rate.” “The amount of land removed from residential use by allocation to industrial and commercial purposes must be reasonably related to the present and future potential for such purposes.” Therefore, zoning effectively barring people with low to moderate income by “realistically allow[ing] only homes within the financial reach of persons of at least moderate income” through requiring either single-family detached dwellings at one house per lot or expensive high rises is impermissible. Southern Burlington County NAACP v. Township of Mount Laurel (N.J. 1975), Supp. 3. This holding was later extended to every municipality rather than growing ones alone. The court also set out remedies. First, it assigned regional judges to hear challenges to zoning. Courts were empowered to order government subsidies, incentive zoning granting developers variances in exchange for low and moderate income housing units, mandatory set-asides, “builder’s remedy” (requiring automatic approval of projects with a certain number of low-mod units), and revision of the zoning ordinance by special master. Mount Laurel II (N.J. 1983), Property 673-75. The New Jersey legislature later placed a moratorium on the builder’s remedy and allowed municipalities to buy their way out of up to half of their obligations by paying neighboring communities to take them over. Property 675. This case presents a minority rule. Property 673. Critics such as Robert Ellickson argue that inclusionary zoning effectively taxes new construction and thereby raises its cost. Others argue that inclusionary zoning is a form of deregulation that promotes efficiency. Property 676. Inclusionary zoning has brought about more low-mod housing, but most of it goes to elderly white people. Property 676.

The Takings Clause

“When the state acts within the legitimate sphere of the police power, the infringement on private property interests is damnum absque injuria – damage without legal redress. In contrast to the police power, the eminent domain power of the states is the power to take or ‘condemn’ private property, pay just compensation to the owner, and transfer the property to some use designated to further the public welfare. … The takings clause mediates between the police power and the eminent domain power. It does this by defining when a purported exercise of the police power has gone ‘too far’ in infringing on private property rights without adequate public justification, thus being an exercise of the eminent domain power that can be accomplished only by compensating the owner for the loss of his property rights. … If the taking does not further a public purpose, the government may not effectuate it; the taking can be enjoined. If the taking does further a public purpose, the government may proceed so long as it provides just compensation to the owner.” Property 1204-05.

Takings jurisprudence fits into three categories: physical invasions, regulatory takings, and exactions. A taking “may be more readily found” in the case of a physical invasion. Penn Central Transportation Co. v. City of New York (U.S. 1978), Supp. 3.

Requiring a commercial property owner to permit a physical invasion is not a taking where doing so will not “unreasonably impair the value or use of the[] property” in its preexisting use. Therefore a state constitutional requirement that a shopping mall permit people to solicit signatures for a petition on its property, where the mall may institute time, place, and manner restrictions, is not a taking under the federal constitution. PruneYard Shopping Center v. Robbins (U.S. 1980), Property 1206. A permanent physical invasion is a per se taking no matter how minimal, such that a statute requiring landlords to permit cable television companies to install cables and equipment in their buildings – using 1.5 cubic feet – is a per se taking despite its small size and the fact that it might increase property value. Loretto v. Teleprompter Manhattan CATV Corp. (U.S. 1982), Property 1214. “Where the government authorizes a physical occupation of property (or actually takes title), the Takings Clause generally requires compensation. But where the government merely regulates the use of property, compensation is required only if considerations such as the purpose of the regulation or the extent to which it deprives the owner of the economic use of the property suggest that the regulation has unfairly singled out the property owner to bear a burden that should be borne by the public as a whole.” (citations omitted). Regulation that “deprives [landlords] of the ability to choose their incoming tenants [in, for example, a mobile home park] … does not convert regulation into the physical occupation of land. Because they voluntarily open their property to occupation by others, petitioners cannot assert a per se right to compensation based on their inability to exclude particular individuals.” Yee v. City of Escondido (U.S. 1992), Property 1209.

Regulatory takings: Where a disease in one population of trees, red cedars, that is of little commercial value threatens to destroy another population that has substantial commercial value, apple trees, ordering the diseased trees destroyed is a legitimate exercise of the police power and not a taking. Miller v. Schoene (U.S. 1928), Property 1233. Considering a zoning ordinance’s application to a particular parcel, if the zoning of that parcel “is not indispensable to the general plan” and “the health, safety, convenience, and general welfare of the inhabitants of the part of the city affected will not be promoted by the disposition made by the ordinance of the locus in question,” and the regulations eliminate all value in the parcel by zoning most of a lot industrial and leaving the residential part of it – the parcel in question – too small to use, the application will be impermissible. Nectow v. City of Cambridge (U.S. 1928), Property 662. There can be two types of takings: physical invasions and regulatory takings. A taking “may be more readily found” in the case of a physical invasion. Determining when government action requires compensation is an “ad hoc, factual inquir[y].” Courts will evaluate “[t]he economic impact of the regulation on the claimant and, particularly, the extent to which the regulation has interfered with distinct investment-backed expectations.” Courts will not evaluate “whether rights in a particular segment [of property] have been entirely abrogated” but rather the “extent of the interference with rights in the parcel as a whole.” Landmark designation of Grand Central Terminal, requiring that a city commission approve any renovation, where that commission rejects two proposals to place high rise additions on top of the terminal, is not a taking because it does not single out the terminal owners but is instead part of a comprehensive plan, allows for judicial review of commission decisions, does not interfere with the preexisting use of the terminal as a train station, does not necessarily prohibit any construction above the terminal, and transfers any lost air-rights to nearby parcels. Penn Central Transportation Co. v. City of New York (U.S. 1978), Supp. 3. Requiring developers who have built a private marina open to fee-paying members to open their marina to the public is a taking. Kaiser Aetna v. United States (U.S. 1979), Property 1207. Regulatory takings that “den[y] all economically beneficial or productive use of land” are per se takings. “Where the State seeks to sustain regulation that deprives land of all economically beneficial use, we think it may resist compensation only if the logically antecedent inquiry into the nature of the owner’s estate shows that the proscribed use interests were not part of his title to begin with. … A law or decree with such an effect must, in other words, do no more than duplicate the result that could have been achieved in the courts – by adjacent landowners (or other uniquely affected persons) under the State’s law of private nuisance, or by the State under its complementary power to abate nuisances that affect the public generally, or otherwise. … The ‘total taking’ inquiry we require today will ordinarily entail (as the application of state nuisance law ordinarily entails) analysis of, among other things, the degree of harm to public lands and resources, or adjacent private property, posed by the claimant’s proposed activities, the social value of the claimant’s activities and their suitability to the locality in question, and the relative ease with which the alleged harm can be avoided through measures taken by the claimant and the government (or adjacent private landowners) alike.” Where a person buys two beachfront lots and subsequent state statute bars any construction on those lots rendering them valueless, whether a taking has occurred will depend on this analysis (which the Court remands). Lucas v. South Carolina Coastal Council (U.S. 1992), Property 1234. Alternatively, the statute does not render the property valueless. Blackmun’s dissent in Lucas v. South Carolina Coastal Council (U.S. 1992), Property 1234. Also alternatively, one whose property loses 95 percent of its value should not be barred from compensation while one whose property loses all value receives it. Stevens’s dissent in Lucas v. South Carolina Coastal Council (U.S. 1992), Property 1234. The fact that a property owner obtained land subsequent to regulation that limited its value does not preclude him from challenging the regulation as a regulatory taking because if it did, “the postenactment transfer of title would absolve the State of its obligation to defend any action restricting land use, no matter how extreme or unreasonable.” Furthermore, such preclusion would “work a critical alteration to the nature of property, as the newly regulated landowner [would be] stripped of the ability to transfer the interest which was possessed prior to the regulation. … [A] regulation that otherwise would be unconstitutional absent compensation is not transformed into a background principle of the State’s law by mere virtue of the passage of title.” Such a transformation would be incompatible with Lucas. Where regulation reduces dramatically but does not eliminate the economic value of property, there is no per se taking. There may still be a taking, however, under Penn Central. Palazzolo v. Rhode Island (U.S. 2001), Supp. 4. A concurring justice claimed that this decision “d[id] not mean that the timing of the regulation’s enactment relative to the acquisition of title is immaterial to the Penn Central analysis. O’Connor’s concurrence in Palazzolo v. Rhode Island (U.S. 2001), Supp. 4. Another concurring justice disagreed, arguing that the investment-backed expectations “that the law will take into account do not include the assumed validity of a restriction that in fact deprives property of so much of its value so as to be unconstitutional.” Scalia’s concurrence in Palazzolo v. Rhode Island (U.S. 2001), Supp. 4. Alternatively, a regulatory taking is a discrete event that occurs when regulation takes effect. The only party with standing to seek compensation for an alleged taking, then, is the party that owned the property when the taking took place. A party that obtained property after the enactment has standing to obtain only an injunction. Stevens’s concurrence and dissent in Palazzolo v. Rhode Island (U.S. 2001), Supp. 4. Alternatively, if some retained economic value is proven, there is no taking. Ginsburg’s dissent in Palazzolo v. Rhode Island (U.S. 2001), Supp. 4. If a temporary bar on any construction were a per se taking, “every delay would become a total ban; the moratorium and the normal permit process alike would constitute categorical takings.” Just as property cannot be conceptually severed from the physical perspective and viewed in terms of whether the state has made a total taking of part of it, it cannot be conceptually severed from the temporal perspective and viewed in terms of whether the state has made a total taking for a particular time. A temporary moratorium on building that allows planners to develop a land use plan is not a per se taking. Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional Planning Agency (U.S. 2002), Supp. 4. Alternatively, a particularly long moratorium should be a taking. Rehnquist’s dissent in Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional Planning Agency (U.S. 2002), Supp. 4.

Conditioning a beachfront building permit on an exaction requiring the landowners to grant a public easement along their beach for the purpose of “protecting the public’s ability to see the beach, assisting the public in overcoming the ‘psychological barrier’ to using the beach created by a developed shorefront, and preventing congestion on the public beaches” is a taking, in part because it is a physical invasion and in part because it has no “essential nexus” with the state goals. Nollan v. California Coastal Commission (U.S. 1987), Supp. 3. The Court uses a two-step test in evaluating a takings claim challenging an exaction. First, does an “essential nexus” exist between the state action and a “legitimate state interest.” Second, if so, does “rough proportionality” exist between the state action and that interest. Prevention of flooding and reduction of traffic congestion are legitimate public purposes. Where a property owner wants to expand a store, a nexus exists between requiring dedication of land for a floodplain and a bike path and those goals. (Such a dedication demanded in exchange for a building permit is termed an exaction.) Where the state has not explained the need for a public rather than a private greenway to support the floodplain, dedication of land to the state is not roughly proportional to the need to prevent flooding. Where “the city has not met its burden of demonstrating that the additional number of vehicle and bicycle trips generated by the petitioner’s development reasonably relate to the city’s requirement for a dedication of the pedestrian/bicycle pathway easement,” such an exaction is not roughly proportional to the goal of reducing traffic. “No precise mathematical calculation is required, but the city must make some effort to quantify its findings” on the latter point. Dolan v. City of Tigard (U.S. 1994), Property 1269. Alternatively, the analysis should consider the benefits the landowner might receive from the exaction. Stevens’s dissent in Dolan v. City of Tigard (U.S. 1994), Property 1269. Alternatively, the nexus test alone is sufficient to strike down this exaction. Souter’s dissent in Dolan v. City of Tigard (U.S. 1994), Property 1269.
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