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I am more than the above…

But it is immaterial for now and please review the paper and listen to the presentation.
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Pre- and Post-Nuptial

Agreements:
I. Introduction

Wedded bliss awaits your potential client as they sit in your office, speaking of love and butterflies to be released at the wedding and their future happiness. You warmly smile, take a sip of coffee and prepare to dash all current joy out of them when you start asking questions about alimony, about characterization of bank accounts, about homestead rights and tax consequences as well as standing temporary restraining orders. That is your lot in life for the next couple hours and it is your calling and duty to bring the client back to earth.

But view this time as an opportunity to help, an opportunity to effectively advocate for your client, an opportunity to educate and prepare as well as an opportunity to become creative with the forms and do your duty as a licensed attorney and counselor at law. 
Premarital agreements are no more a standard practice than contested divorces are standard. Each agreement is unique and each can be exciting for the practioner to draft and complete. Multiple considerations come into play and this paper will help you with many reminders and considerations as you take good care of your client.
II. Ethical Considersations – Reviewing the Plethora of Rules
A. Rule 4.02 – Communication with One Represented  by Counsel
Because of the full and fair disclosure requirements for marital agreements and the concerns about voluntariness and unconscionability, you will of course first tell your client that you strongly advise that the soon to be spouse obtain his or her own legal representation. As a practical matter, it will certainly be easier to negotiate terms of an agreement with a lawyer rather than a soon to be spouse who may be more emotional about the terms than a lawyer. You may want to refresh yourself on Rule 4.02 of the Texas Disciplinary Rules of Professional Conduct relating to communication with one represented by counsel. As you know, Rule 4.02 states that in representing a client, a lawyer shall not communicate or cause or encourage another to communicate about the subject of the representation with a person, unless the lawyer has the consent of the other lawyer or is authorized by law to do so.

B. Rule 4.03 – Dealing with Unrepresented Person
If the soon to be spouse chooses to represent himself or herself, a refresher look at Rule 4.03 is also in order. In dealing with a self- represented litigant, a lawyer shall not state or imply that the lawyer is disinterested. When the lawyer knows or reasonably should know that the unrepresented person misunderstands the lawyer's role in the matter, the lawyer shall make reasonable efforts to correct the misunderstanding. Id. An unrepresented person, particularly one not experienced in dealing with legal matters, might assume that a lawyer is disinterested in loyalties or is a disinterested authority on the law even when a lawyer represents a client. Id. at 4.03, comment.
During the course of a lawyer's representation of a client, the lawyer should not give advice to an unrepresented person other than advice to obtain counsel. Id.
When the lawyer deals with a client involving a marital property agreement the issues of conflict of interest and confidentiality as well as the communications recited above come to mind. All are important factors to consider when preparing these agreements.

C. Rule 1.06 – Conflict of Interest: General Rule
As with any other family law case we know that a lawyer shall not represent opposing parties to the same litigation. Neither should the attorney represent both parties when preparing a marital property agreement. Because of this conflict of interest, a lawyer cannot provide legal advice to the soon to be spouse.

D. Rule 1.09 – Conflict of Interest: Former Client
A lawyer who has personally, formerly represented a client in a matter shall not thereafter represent another person in a matter adverse to the former client; (1) in which such other person questions the validity of the lawyer's services or work product for the former client; (2) if the representation in reasonable probability will involve a violation of Rule 1.05; or (3) if it is the same or substantially related matter, without prior consent of that client.

E. Rule 1.05 - Confidentiality
Confidential information includes both privileged information and unprivileged client information. Texas Disciplinary Rules of of Professional Conduct 1.05(a) Privileged information refers to the information of the client protected by the lawyer - client privilege of Rule 503 of the Texas Rules of Evidence or by the principles of the attorney - client privilege governed by Rule 501 of the Federal Rules of Evidence. Unprivileged client information means all information relating to a client or furnished by the client other than privileged information, acquired by the lawyer during the course of or by reason of the representation of the client.

Many clients will want the marital property agreement to remain confidential so that no one other than the spouses knows the existence of the agreement. To accomplish this confidentiality, it may become necessary to meet (if they are a high profile client), in a venue other than your office and limit the number of staff personnel involved in the negotiations and the drafting of the agreement.

The parties to a marital property agreement may also want to keep not only the agreement itself confidential but any subsequent litigation regarding the agreement confidential. The practitioner can accomplish this by including a provision in the agreement that provides that upon filing for divorce the parties will agree to enter into an agreed confidentiality order and an order sealing the file.

III. DRAFTING THE AGREEMENT

A. Be Respectful

The practitioner must consider that if the request is for a premarital agreement, the client in your office is madly in love with his/her soon to be spouse. Therefore, you need to establish early on with the client what the goals are to be accomplished with this agreement and whether, if the soon to be spouse will not sign the agreement, there will be a future wedding. Further, you need marching orders from your client as to how hard to press on various issues in the agreement so that you are not responsible for blowing up the engagement! Often times clients will tell you that their soon to be spouse is in agreement with everything, that life is great and that there will be no problems but, by the way, make everything that we get in the future all my separate property! Obviously, the goal of the client is going to be inconsistent with the soon to be spouse who will not want everything earned or obtained in the future to be solely your client's property. Tread lightly when asking about these goals and when negotiating around what obviously will be delicate issues. Advise the client early on that if you are aggressive in your negotiations it could change the affections of the soon to be spouse toward your client and could result not only in hard feelings but in a break-up of the parties. Cover yourself with a CYA letter to the client after the initial meetings wherein you've discussed goals and how aggressively or not the client wants the practitioner to proceed in obtaining those goals.

B. Be Creative

Although there are good forms in the Texas Family Law Manua or Pro-Doc, practitioners should not limit themselves to just the form. After you listen to the client and determined what the client's goals are, think outside the box! There are as many provisions as there are ideas from your client to incorporate in a marital property agreement. Include only those provisions in a marital property agreement which are suitable for your client and don't include them simply because they are in a form book. Don't be the impediment to the consummation of a marital property agreement: instead, advise your client of all of the choices/options in law pertaining to the agreement and then let the client make the ultimate decision as to what they want rather than you making that decision.

C. Future Earnings

Ordinarily one of the main goals of a premarital agreement is to eliminate or significantly reduce the community estate. Conflict will come when the party with the lessor income will want to increase the community and the party with the greater income will want to reduce it. Get a handle on whether it is important to your client to reduce such things as salary vs. such things as passive income such as dividends from stock, interest on certificates of deposit, etc. and how they believe their soon to be spouse will view those issues.

D. Signing Bonus

One way to soften the blow of a premarital agreement is to offer a signing bonus to the soon to be spouse who is typically the non-monied or lower income earning party. In exchange for giving up their right to future earnings that ordinarily, without the agreement, would be community, the monied spouse could transfer a lump sum of money to the soon to be spouse. It could be a home, cash or other property. It could be paid at the beginning of the marriage or after a set amount of time during the marriage. What you as a practitioner negotiate for will probably depend on who you represent: if you represent the non-monied spouse you'll want to front load as much as possible and if you represent the monied spouse you will want to end load as much as possible.

E. Exit Bonus

Because of the potential for the non-monied spouse to contest the marital property agreement on voluntariness and un-conscionability, one might consider putting an exit bonus in the marital property agreement.

F. Expiration Clause

A premarital agreement may contain a clause that the agreement expires after a certain term or condition, e.g., ten year anniversary, or birth of the first child, et cetera. Whether this type of expiration clause could retroactively alter ownership rights that have already vested and recharacterize property is an open question. However, the expiration can apply on a prospective basis, affecting property rights and characterization of property acquired after the term or condition.

G. Incremental Payments
Another idea is to structure within the premarital agreement, payments to the non-monied spouse that relate to the number of years of the marriage or to the number of children the parties have. Often times the practitioner will want to build in provisions such that if the parties stay married 10 years to 15 years the non-monied spouse gets a lump sum of "X"; if the parties stay married 15-20 years the non-monied spouse gets a lump sum of "Y", etc. This lump sum can be at time of divorce or at a specific time during the marriage.
H. The Poison Pill

As incentive to both parties, counsel may consider conditioning the monied spouse's obligation to pay an "exit bonus" on the non-monied spouse's waiver of contest of the agreement at the time of divorce. Of course, if a "poison pill" clause is inserted, the agreement should clearly stated that the non-monied spouse is not prospectively waiving any right to contest the validity of the agreement, and that the spouse is entitled under the law to attack the agreement at the time of divorce. However, the agreement should also clearly state that if the non-monied spouse contests the validity of the agreement, he or she waives any and all right to receive benefits under the "exit bonus" clause. Counsel for the non-monied spouse may consider inclusion of a provision stating that any contest to the agreement by the monied spouse does not relieve him or her of the obligation to pay the "exit bonus" to the non-monied spouse. 

The combination of the "exit bonus" and "poison pill" clauses creates additional incentive for the parties to abide by the terms of the agreement in the event of a subsequent divorce. Thus, it less likely that the premarital or postmarital agreement will be attacked and more likely that it will be enforced as the parties intended. 

I. Minimum Standard of Living

If there is to be no community property or very little community property to support the parties' lifestyle, the practitioner may want to include a contractual obligation of support during the marriage which is to be paid from the monied spouse's separate estate. This would ensure that the non-monied spouse would live in the big house, drive the fancy car and see and be seen with all the "beautiful people" the other party did not contest the property agreement in the divorce. This may give the spouses an additional comfort level in entering into the property agreement.

J. 
Choice of Law

In drafting the agreement you should establish what law will prevail. If it is Texas Law, all the parties need to know that fact. Further, you need to include in the agreement whether the law at the time of execution will control or the law at the time of dissolution or death will control.
K. Retain your File

Because of the probability that marital property agreements will be contested, the practitioner should retain his or her entire file with all of the various changes requested by either side, all the drafts or the modifications and all the correspondence between the client and between the attorneys. It will be quite difficult for a spouse, upon the demise of the marriage, to contest the voluntariness or even the conscionability of a property agreement if they have had an active say so in the various provisions that were stricken or added to the marital property agreement.

IV. MARITAL PROPERTY AGREEMENT

Let’s now talk about some formalities of the agreement and how the statutes allow and view the parties’ agreement. Subchapter B of Chapter 4 of the Texas Family Code authorizes a "marital property agreement" between spouses. For the purposes of a marital property agreement under Subchapter B, "property" is defined in the same broad manner as it was in Subchapter A, for premarital agreements. TEX. FAM. CODE §4.101.
Under the Texas Family Code, marital property agreements between spouses accomplish one of two ends. Spouses may partition or exchange between themselves, at any time, any part of their community property, then existing or to be acquired, as the spouses may desire, and such property or property interest transferred to a spouse by a partition or exchange agreement becomes that spouse's separate property. TEX. FAM. CODE §4.102. Spouses may also agree, at any time, that the income or property arising from the separate property that is then owned by one of them, or that may thereafter be acquired, shall be the separate property of the owner. TEX. FAM. CODE §4.103; see also, Pearce v. Pearce, 824 S.W.2d 195, 197-198 (Tex. App.—El Paso 1991, writ denied) (by entering into trust indenture shortly after their marriage, the parties created a "postnuptial agreement," in which the parties agreed that the separate property of the husband would remain his separate property, and that all increases and income from the husband's separate property would constitute part of his separate estate); cf., Bradley v. Bradley, 725 S.W.2d 503, 504 (Tex App. -Corpus Christi 1987, no writ) (where the parties' premarital agreement provided that "...on or before the 15th day of April of each year during the existence of this marriage, [the parties] will fairly and reasonably partition (and/or exchange) in writing all of the community estate of the parties on hand that will have accumulated since January 1 of the preceding year...," the agreement did not itself effect a partition and exchange of the parties' respective community interests in each other's personal earnings, but rather merely evidenced an intent to do so in the future).

A. Requirements

Again, as with a premarital agreement, a marital property agreement must be in writing and signed by both parties. TEX. FAM. CODE §4.104; see also, Sims v. Sims, 2006 WL 2190639, *4 (Tex. App.–Austin 2006, no pet.) (affidavit waiving rights to wife's pension plan signed only by husband is not a valid marital property agreement); Miller v. Miller, 700 S.W.2d 941, 951 (Tex. App.--Dallas 1985, writ ref d n.r.e.) (partition agreement must be in writing); Recio v. Recio, 666 S.W.2d 645, 649 (Tex. App.--Corpus Christi 1984, no writ) (partition or exchange agreements must be in writing to be enforceable).

At least two Texas appellate courts have required that a written partition and exchange agreement include an express indication of the parties' intent to partition and exchange the subject property. See, Pankhurst v.  Weitinger & Tucker, 850 S.W.2d 726, 730 (Tex. App.-Corpus Christi 1993, writ denied) (purported assignment of interest in federal cause of action by debtor husband to wife was not an enforceable "partition or exchange agreement," where there was no indication in the written document that there was any joint agreement to partition or exchange any community property interest in the suit and the assignment lacked the wife's signature); Collins v.  Collins  752 S.W.2d 636, 637 (Tex. App.--Fort Worth 1988, writ ref d) (since the joint income tax returns signed by both spouses, in which the income of various assets were listed as separate and community, contained no language of an agreement to partition, at best such returns could only constitute a written memorandum of an oral or unstated agreement to partition, and, absent specific language indicating that the documents were intended by the parties to constitute an agreement to partition, as a matter of law did not constitute a partition agreement in writing and signed by the parties as required by former Texas Family Code §5.54 (repealed, recodified at current Texas Family Code §4.104)).

B. 2003 Amendment – Still important
In 2003, the Legislature amended section 4.102 to provide that partitioned property automatically included future earnings and income from the partitioned property unless the spouses agreed in a record that the future earnings and income would be community property after the partition or exchange. TEX. FAM. CODE §4.102 (repealed). This change applied to a partition and exchange agreement made on or after September 1, 2003. In 2005, the Legislature amended section 4.102 to delete the automatic partition of future earnings and income from partitioned property and made it discretionary. This change applied to a partition and exchange agreement made on or after September 1, 2005, and a partition and exchange agreement made before September 1, 2005 is governed by the law in effect on the date the agreement was made and the former law is continued in effect for that purpose. As a result, partition and exchange agreements executed between September 1, 2003 and August 31, 2005 will automatically include future earnings and income from the partitioned property unless the spouses agree in a record that the future earnings and income would be community property after the partition or exchange. There is a reason we keep our old versions of the Texas Family Code in our libraries!

V. IT'S A CONTRACT, ISN'T IT?

Is a marital agreement a contract? Certainly, language in the Texas Family Code would so imply. See, TEX. FAM. CODE §4.003 ("[t]he parties to a premarital agreement may contract...") (emphasis added). Texas appellate courts treat marital agreements like contracts. See, e.g., Marsh v. Marsh, 949 S.W.2d 734, 743-44 (Tex. App.—Houston [14th Dist.] 1997, no writ) (wife's payment of gift taxes was not a "condition precedent" to husband's performance of his obligations under the parties' premarital agreement requiring him to fund trust). Legal commentators often also suggest that marital agreements constitute contracts. See, e.g., Tindall and Pence at 18 ("[a] premarital or marital agreement is subject to the same general rules of construction and interpretation as any contract"). Finally, the "Official Comment to Uniform Premarital Agreement Act," Section 2, states "...a premarital agreement is a contract."

Yet, as stated above, Texas Family Code §4.002 and §4.104 specifically provide that consideration is not required for a premarital or marital agreement. A "contract," however, must be based upon a valid consideration. Federal Sign v. Texas Southern  University, 951 S.W.2d 401, 408 (Tex. 1997); see also, American Nat'l Ins. Co. v. Warnock, 114 S.W.2d 1161, 1164 (Tex. 1938) (consideration is a fundamental element of every valid contract).

Can it be argued that a marital agreement is not a "contract"? Does it matter? It might. Courts frequently resort to a discussion of "commercial contract" issues when examining a premarital agreement. Is it appropriate to consider commercial or contract law in the context of a premarital agreement? Although Texas courts, and Texas lawyers, assume so, the issue is not definitively resolved, and some difficulties exist with the "accepted" approach.

VI. Premarital and Postmarital Agreement Defenses

Many reported Texas cases discussing enforcement of marital property agreements deal with those entered during marriage, rather than before. Marsh v. Marsh, 949 S.W.2d 734, 745, n. 4 (Tex. App.–Houston [14th Dist.] 1997,110 writ). The statutory defenses for premarital and post-marital agreements are, however, identical. It has been stated that, in post-marital agreements, a fiduciary duty exists that is not present in premarital agreements between prospective spouses. Id.; see also, Daniel v.  Daniel, 779 S.W.2d 110, 115 (Tex. App.--Houston [1st Dist.] 1989, no writ) (recognizing the confidential relationship between a husband and wife imposes the same duties of good faith and fair dealing on spouses as required of partners and other fiduciaries). However, adverse parties who have retained independent counsel may not owe fiduciary duties to one another. See Miller v. Ludeman, 150 S.W.3d 592, 597 (Tex. App.—Austin 2004, pet. denied); see also Toles v. Toles, 113 S.W.3d 899, 916 (Tex. App.—Dallas 2003, no pet.).

In Sheshunev. Sheshunoff, 172 S.W.3d 686, 700- 701 (Tex. App.--Austin 2005, pet. denied), the Austin Court of Appeals addressed the applicability of a fiduciary duty in a post-marital agreement:

Our conclusion is not altered by Mr. Sheshunoff’s assertions that Ms. Sheshunoff, as his spouse, owed him a fiduciary duty to be truthful during their negotiations. Assuming without deciding that such a duty would apply under the circumstances of this case, the Texas Legislature enacted section 4.105 with the understanding that married spouses owing fiduciary duties to one another would negotiate and execute marital property agreements. Notwithstanding these duties, the legislature manifested the strong policy preference that voluntarily made marital property agreements be enforced. We have concluded that Mr. Sheshunoff has not raised a fact issue regarding the sort of involuntary execution the legislature could have intended to bar enforcement of marital property agreements. That conclusion would control even in the face of the fiduciary duties Mr. Sheshunoff claims.

Id., at 700-701 (citations and footnote omitted).

In addition, under Texas law, breach of fiduciary duty is arguably a defensive issue which is subsumed into the issue of whether each spouse was provided a fair and reasonable disclosure of the property or financial obligations of the other spouse (i.e., the unconscionability prong of section 4.105). See, Blonstein v. Blonstein, 831 S.W.2d 468, 471 (Tex. App.—Houston [14th Dist]), writ denied per curiam, 848 S.W.2d 82 (Tex. 1992). In other words, an alleged breach of fiduciary duty relates exclusively to the "unconscionability" prong of section 4.105. It may also be possible for spouses to waive (or discharge) any possible fiduciary duty with respect to entering into a marital property agreement. Nonetheless, it should also be noted that a fiduciary duty may arise before marriage. See, Andrews v. Andrews, 677 S.W.2d 171, 174 (Tex. App.--Austin 1984, no writ) (fiduciary duty existed between a couple who had been seeing each other for approximately seven years, were living together and engaged to be married, and who had agreed to purchase a house jointly for use as their marital residence).
VII. SPOUSAL FIDUCIARY DUTIES

The fiduciary duty between spouses extends to a duty to disclose material information in business transactions and one Texas court has held that where spouses signed an agreement covering the disposition of their stock in a company for which one of the spouses was a founder, officer and director, the spouse with "an insider's knowledge of affairs and prospects" of the company had a fiduciary duty to deal fairly with the other spouse in acquiring from her any rights in the stock, including a duty to disclose the true value of the company. Miller v. Miller, 700 S.W.2d 941, 945-46 (Tex. App. - Dallas 1985, writ ref'd n.r.e.) (Citing Johnson v. Peckham, 120 S.W.2d 786, 787-88 (Tex. 1938 (holding that partner has an "absolute duty to disclose" to a copartner, whose interest he was purchasing, all important information as to value). Solares v. Solares, 232 S.W.3d 873, 881 (Tex. App. - Dallas 2007, no pet.) has held that the fiduciary duty between spouses terminates during contested divorce proceedings in which both parties are represented by counsel.

In non-marital fiduciary litigation the burden of proof is on the fiduciary to establish that his transaction with the beneficiary was fair. See Archer v. Griffith, 390 S.W.2d 735, 739 (Tex. 1964.) See Jackson Law Office, P.C. v. Chappell, 37 S.W.3d 15, 27-28 (Tex. App. - Tyler 2000, pet. Denied) ("where 'self-dealing' by the fiduciary is alleged, a 'presumption of unfairness' automatically arises and the burden is placed on the fiduciary to prove (1) that the questioned transaction was made in good faith, (2) for a fair consideration, and (3) after full and complete disclosure of all material information to the principal").

Keep in mind that the Texas Legislature and the Family Code Sections 4.006 and 4.105 provide that premarital or marital agreements are not enforceable only if the party against whom enforcement is sought proves the two statutory defenses. It would seem that the fiduciary duty between spouses, standing alone, would be insufficient to raise a fact issue on voluntary execution of a marital property agreement. After all, if you applied the Chappell rule to a post marital agreement it would reverse the burden of proof established in the Texas Family Code 4.006 and 4.105. See, Sheshunoff v. Sheshunoff, 172 S.W.3d 686, 701 (Tex. App. - Austin 2005, pet. Denied) (stating that "the legislature manifested the strong policy preference that voluntarily made marital property agreements be enforced")

Consider the case of Izzo v. Izzo, No, 03-09-03 95​ CV, 2010, pet. denied) where the prospective husband advised the prospective wife, prior to marriage, that investing in real estate was safer than investing in mutual funds where her funds were currently invested, The parties formed an LLC for the purpose of purchasing land and constructing an office building for the prospective husband's new law practice and for lease to other tenants. The parties married and the husband thereafter drafted a post-nuptial agreement which was executed by the parties. At divorce, the wife contested the post-nuptial agreement on the statutory defenses of unconscionability and involuntary execution and alleged breach of fiduciary duty. The court held that the husband's formal fiduciary relationship with the wife, as her attorney and investment advisor, his subsequent breach of that fiduciary duty and the benefits he received as a result of that breach triggered a presumption of undue influence in connection with the marital property agreement. Whenever a fiduciary receives a benefit or makes a profit from transactions with his principal, a presumption of fraud, unfairness or undue influence arises." Id., at 9. The Appellate Court affirmed the lower court's finding that the wife had not signed the post-marital agreement voluntarily. Does Izzo, using the Chappell rules, reverse the burden of proof provided in Texas Family Code 4.105? Probably not, but the argument can be made and factual background may be the deciding factors.
VIII. REcent case WITH LENGTHY DISCUSSION
A. Moore v. Moore, 383 S.W.3d 190 (2012)

This premarital agreement turned on the voluntariness of its execution. The trial court bi-furcated the trial at which time the trial court find it was not executed voluntarily and therefore unenforceable.

The general facts are that Husband and Wife divorced after three years of marriage. Husband told Wife he wanted a premarital agreement to protect Wife from “loans, liens and lawsuits.” Initially, Husband wanted his lawyer to draw up the agreement, but after he learned the agreement could be subject to attack if Wife did not have her own lawyer, he suggested she hire an attorney who worked in the same building as Husband’s attorney. Nine days before the wedding, Wife met with the attorney suggested by Husband. Wife’s attorney suggested some changes and met with Husband’s attorney to discuss them. Husband’s attorney never made the suggested changes, but rather removed all references to the value of Husband’s assets in the agreement. Days before the wedding, Wife tried to reach Husband’s attorney to arrange to pick up the agreement. Husband’s attorney said he had mailed the agreement to Husband. However, Husband said the agreement was going to be sent to their wedding site out of state.  Wife later discovered that Husband had the agreement with him before they left for wedding. Hours before the wedding, Husband produced the agreement, which had a schedule of Husband’s assets attached, but contained no values for the assets. Wife assumed her attorney had approved the document. Husband asked Wife to sign a waiver of disclosure. Wife tried to call her attorney to discuss this but was unable to reach him. Husband represented that her attorney had approved the document and it was okay for Wife to sign. Wife later discovered her attorney had never reviewed any changes to the document, never reviewed the final draft, and never said it was okay for Wife to sign the document. Trial court found that Wife did not sign the agreement voluntarily and refused to enforce it

This is case, is a must read due the few cases discussing voluntariness of executions. Premarital agreements are presumptively binding and enforceable, unless there is evidence of in-voluntariness. In determining whether any evidence of involuntariness existed, courts consider whether (1) whether a party has had the advice of counsel, (2) misrepresentations made in procuring the agreement, (3) the amount of information provided, and (4) whether the information has been withheld.

Here, Wife presented evidence that Husband misrepresented his financial condition to her by saying he was “digging himself out of a hole” and wanted her to sign an agreement to protect her from his debts. Husband made it impossible for Wife’s lawyer to review the document by misrepresenting that he did not have the document before they left Texas for their wedding out of state and then hiding the document for several days. The final version did not state the value of Husband’s assets. Further, Husband assured Wife that her lawyer had approved the final agreement and that she was okay to sign it. Wife testified that she was concerned but signed the document only because of Husband’s assurances. 

Wife was not required to prove an “express direct threat or coercion” to establish voluntariness, as Husband asserted. Finally, even though the agreement contained recitations that Wife’s attorney had reviewed the agreement and that Wife read and understood the agreement, there was evidence that Husband tricked Wife into signing the agreement without first getting legal advice. The evidence supported trial court’s finding that Wife signed the agreement involuntarily.

Recall that the Family Code indicates that a premarital agreement is not enforceable if it is not voluntarily signed. This is so even with the general contractual construction requirement that people are bound by the recitations with a contract and “must be held to have known what words were used in the contract and to have known their meaning, and he must also be held to have known and fully comprehend the legal effect of the contract.  A spouse cannot prevent the other spouse from showing involuntariness “by including recitations in the very agreement that she alleges was not voluntarily signed.”

 The opinion also spoke of valuation of business interest, findings of fact issues surrounding the business entity as well as attorney fees for appeal which should be reviewed for its thoroughness.
IX.  ENFORCEABILITY

A. Public Policy

As already stated, the legislature and people of Texas have made a public policy determination that premarital agreements should be enforced. Beck v. Beck, 814 S.W.2d 745, 749 (Tex. 1991), cert. denied, 503 U.S. 907 (1992); Marsh v. Marsh, 949 S.W.2d 734, 739 (Tex. App.–Houston [14th Dist.] 1997, no writ). Therefore, premarital agreements are presumptively enforceable. Marsh 949 S.W.2d at 739; Grossman v. Grossman, 799 S.W.2d 511, 513 (Tex. App.--Corpus Christi 1990, no writ).

Apparently, no reported case has specifically held that a marital property agreement, as opposed to a premarital agreement, is presumptively enforceable. In Sadler v. Sadler, 769 S.W.2d 886, 886-887 (Tex. 1989), the Texas Supreme Court held that, under former Texas Family Code §5.46, a marital property agreement was not presumptively enforceable, but noted that the Texas legislature had amended the Family Code to make it easier to enforce marital property agreements. Given the identical enforcement provisions in the current Texas Family Code for both premarital and marital property agreements, as noted above, there appears to be no cogent policy reason to exclude marital agreements from the presumption of enforceability.

B. Statutory Provisions

1. Premarital Agreements 

TEX. FAM. CODE §4.006 provides the statutory framework for the enforcement of premarital agreements. Section 4.006 provides:

(a) A premarital agreement is not enforceable if the party against whom enforcement is requested proves that:

(1) the party did not sign the agreement voluntarily; or

(2) the agreement was unconscionable when it was signed and, before signing the agreement, that party:

(A) was not provided a fair and reasonable disclosure of the property or financial obligations of the other party;

(B) did not voluntarily and expressly waive, in writing, any right to disclosure of the property or financial obligations of the other party beyond the disclosure provided; and

(C) did not have, or reasonably could not have had, adequate knowledge of the property or financial obligations of the other party.

(b) An issue of unconscionability of a premarital agreement shall be decided by the court as a matter of law.

(c) The remedies and defenses in this section are the exclusive remedies or defenses, including common law remedies or defenses.

2. Partition and Exchange Agreement

TEX. FAM. CODE §4.105, providing for the enforcement of a "partition and exchange agreement" is identical to §4.006 (see, Marsh, 949 S.W.2d at 745, n. 4.):

(a) A partition or exchange agreement is not enforceable if the party against whom enforcement is requested proves that:

(1) the party did not sign the agreement voluntarily; or

(2) the agreement was unconscionable when it was signed and, before execution of the agreement, that party:

(A) was not provided a fair and reasonable disclosure of the property or financial obligations of the other party;

(B) did not voluntarily and expressly waive, in writing, any right to disclosure of the property or financial obligations of the other party beyond the disclosure provided; and

(C) did not have, or reasonably could not have had, adequate knowledge of the property or financial obligations of the other party.

(b) An issue of unconscionability of a partition or exchange agreement shall be decided by the court as a matter of law.

(c) The remedies and defenses in this section are the exclusive remedies or defenses, including common law remedies or defenses.

Furthermore, although section 4.105 deals specifically with "partition and exchange" agreements, it does not expressly cover agreements between spouses concerning income or property derived from separate property. The Committee on Pattern Jury Charges of the State Bar of Texas (a good group of good lawyers, but not statutory or case law authority via its comments) however, stated that the same standard for enforceability (as provided in §4.105) should apply to both types of agreements. Comment, TEXAS PATTERN JURY CHARGES-FAMILY 207.4 (2008); see also, Daniel v. Daniel, 779 S.W.2d 110, 113-14 (Tex. App.-Houston [lst Dist.] 1989, no writ) (it seems evident that the legislature intended income arrangements between spouses, which were covered by former Texas Family Code §5.53 (entitled "Agreements Between Spouses Concerning Income from Property Derived") to be enforced in the same manner as "partition and exchange agreements" covered by former Texas Family Code §5.52).

C. Burden of Proof

According to the statutes, the party opposing enforcement bears the burden of proof to rebut the presumption of validity and establish that the marital agreement is not enforceable. See, e.g., Marsh 949 S.W.2d at 739; Grossman, 799 S.W.2d at 513

D. 
Applicable Law

The law to be applied to premarital- agreements is the applicable law at the time of divorce. Sadler, 769 S.W.2d at 887. It should be noted, however, that the law at the time of divorce trumps the law at the time of execution of the agreement, except as to certain defenses to enforcement as discussed herein. Don't forget the 2003 Amendment controlling "automatic income" until September 1, 2005.

E. Limitations to Contest

A statute of limitations applicable to an action asserting a claim for relief under a premarital agreement is tolled during the marriage of the parties to the agreement. TEX. FAM. CODE §4.008. The "Official Comment to the Uniform Premarital Agreement Act," Section 8, explains that the applicable statute of limitations is tolled "in order to avoid the potentially disruptive effect of compelling litigation between the spouses in order to escape the running of an applicable statute of limitations...."

It seems that §4.008 is intended to address the situation in which, during marriage, some act by a party or other occurrence gives rise to a cause of action under a premarital agreement, for example, a repudiation of a covenant that was to be performed within some time period after execution of the agreement. In such a situation, the aggrieved spouse is not faced with a limitations issue until a divorce is rendered. Thus, the parties could feasibly attempt to work out a problem for any number of years during the marriage, without the aggrieved spouse ever losing his or her right to sue under the agreement.

In Fazakerly v. Fazakerly, 996 S.W.2d 260 (Tex. App.--Eastland 1999, pet. denied), George and Mary Fazakerly signed a premarital agreement prior to their marriage in 1973. Before his death in 1992, George executed a will naming his daughter from a prior marriage, Jill, as his executrix. After George's death, in May 1993, Jill and Mary signed a partial settlement agreement which disposed of some of the property in George's estate but specifically preserved Mary's right to assert the premarital agreement as a defense. In 1993, Jill filed suit against Mary requesting a declaratory judgment that certain stock was community property and that the community estate was entitled to reimbursement for George's efforts in managing certain companies. In 1998, Jill filed her second amended petition adding a claim seeking a declaratory judgment that the premarital agreement was void. Mary filed a motion to strike Jill's second amended petition asserting, among other things, limitations and laches. The trial court granted the motion to strike. The Eastland Court of Appeals held that Jill's claim seeking a declaratory judgment that the premarital agreement was void was barred by limitations. Id., at 264-65. However, the appellate court stated that section 4.008 and its predecessor deal with the tolling of limitations and are not statutes of limitation. Id., at 264. The appellate court determined that the applicable statute of limitations provided for a four year period plus a one year period based upon George's death. Id., See TEX. CIV. PRAC. & REM. CODE §§ 16.004, 16,051, 16.062.

F. Laches and Estoppel

Texas Family Code §4.008 also specifically provides that equitable defenses limiting the time for enforcement, including laches and estoppel, are available to either party. Id. The "Official Comment to the Uniform Premarital Agreement Act," Section 8, provides that "a party is not completely free to sit on his or her rights because the section does preserve certain equitable defenses."

Under the express language of the statute, the "equitable defenses" limit "the time for enforcement...." In other words, such equitable defenses are not defenses to the premarital agreement itself, but rather, are defenses against contestability. Cf, TEX. FAM. CODE §4.006; TEX. FAM. CODE §4.105. Thus, it would seem that, under §4.008, during a marriage a party is not free to sit on his or her rights under a premarital agreement when some act by a party or other occurrence already has given rise to a cause of action under such agreement.
Another unresolved issue surrounding §4.008 concerns the interplay between the two sentences of the section. Presumably, under the statute, at some point a tolled "statute of limitations" situation becomes a "laches" problem. Neither the statute nor any reported case provides any guidance regarding at what specific point the "laches" principle arises, or as to the effect the marriage, with its concomitant fiduciary responsibilities, has on the "reasonableness" of any delay in acting on the part of one spouse.

Further complexity to the interplay of the two sentences of §4.008 derives from the general rule that "laches" is inappropriate when the controversy is one to which a statute of limitations applies. See, e.g., Stevens v. State Farm Fire and Gas. Co., 929 S.W.2d 665, 672 (Tex. App.--Texarkana 1996, writ denied). Only in exceptional circumstances may laches bar a claim in a period shorter than that established by an applicable statute of limitations. Id. Clearly, the plain language of §4.008 suggests that a statute of limitations applies to a cause of action regarding the enforceability of a premarital agreement.

As with "laches," §4.008 preserves the defense of estoppel. Scenarios similar to those recited above for "laches" also can be imagined for "estoppel" and "quasi- estoppel." See, e.g., Daniel v. Goesl, 341 S.W.2d 892, 895 (Tex. 1960) (a party cannot accept that part of a contract beneficial to the party and deny the application of other provisions which may be detrimental or disadvantageous; one who accepts the benefit of a contract must also assume its burdens); see also, e.g. Enochs v.  Brown, 872 S.W.2d 312, 317 (Tex. App.--Austin 1994, no writ) (the doctrine of quasi-estoppel applied to preclude a guardian ad litem for a child injured in a bicycle-vehicle collision from challenging the validity of a contingent fee contract with the attorney who represented the child in a personal injury action, when the child had accepted the benefits of the attorney's services; a party cannot assert, to another' s disadvantage, a right inconsistent with a position he or she has previously taken).

The statute of limitations for breach of contract, or to enforce a contract, is four years. TEX. CIV. PRAC. & REM. CODE §§16.004, 16.051; see also, Pettitt v. Pettitt, 704 S.W.2d 921, 924 (Tex. App.--Houston [14th Dist.] 1986, writ ref d n.r.e.) (ten-year statute of limitations governing actions for enforcement of a judgment, instead of four-year general statute of limitations governing written contract rights, applied to proceeding to enforce provision of settlement agreement incorporated in divorce decree dividing separate property).
It is crucial to remember that, under the Texas Family Code, once a formal decree based upon a premarital agreement has been entered, the statute of limitations for enforcement of the decree is two years. TEX. FAM. CODE §9.003.

X. Attacking Agreements

Texas Family Code §4.006(c) and  §4.105(c) provide that "[t]he remedies and defenses in this section are the exclusive remedies or defenses, including common law remedies or defenses." See, Marsh v. Marsh, 949 S.W.2d 734, 738 (Tex. App.—Houston [14th Dist.] 1997, no writ) (wife conceded that the 1991 premarital agreement was subject to common law defenses). The 1993 amendment to the Texas Family Code that first provided the exclusivity of the remedies provided in the Code was intended to overrule those cases such as Fanning and Daniel suggesting that other defenses to marital agreements continued to exist See, Sampson & Tindall, TEXAS FAMILY CODE ANNOTATED, p.46 (August 2012).
The enabling act to the 1993 amendments to the Texas Family Code provided that "[t]his Act takes effect on September 1, 1993, and applies only to an agreement executed on or after that date. An agreement executed before that date is governed by the law in effect at the time the agreement was executed, and former law is continued in effect for that purpose." See, Comment, TEXAS PATTERN JURY CHARGES-FAMILY 207.2, (2012).

Accordingly, commentators have concluded that pre-1993 common law defenses regarding the enforcement of contracts may still be available to attack pre-September 1, 1993 agreements. Such common law defenses are "substantive," rather than merely "procedural." C f, Fanning v, Fanning, 828 S.W.2d 135, 145 (Tex. App.-- Waco 1992), aff'd in part, rev 'din part, 847 S.W.2d 225 (Tex. 1993) (1987 amendment to the Texas Family Code governing the determination of the unconscionability of a partition or exchange agreement applied retroactively, and thus the party resisting enforcement had the burden to prove that the partition agreement was unconscionable, where the amendment simply changed the "procedural scheme" for determining the enforceability issue).

A. Voluntariness 

A premarital agreement is not enforceable if the party against whom enforcement is requested proves that he or she did not sign the agreement voluntarily. TEX. FAM. CODE §4.006(a)(1); 'TEX. FAM. CODE §4 .105 (a)(1). Whether a party voluntarily signed a marital agreement is a question of fact. See, e.g., TEXAS PATTERN JURY CHARGE S -FAMILY_ 207.2B-(2012).
One Texas court of appeals has defined "voluntary" as doing something "by design or intentionally or purposely or by choice or of one's own accord or by the free exercise of the will." Prigmore v. Hardware Mut. Ins.  Co. of Minn., 225 S.W.2d 897, 899 (Tex.Civ.App.-- Amarillo 1949, no writ). Thus, according to the Amarillo Court of Appeals, "[a] voluntary act proceeds from one's own free will or is done by choice or of one's own accord, unconstrained by external interference, force or influence." Id.
In Sampson & Tindall, TEXAS FAMILY CODE ANNOTATED, the editors state that it is usually very difficult to establish that a premarital agreement was signed involuntarily. Moreover, one who signs a contract is presumed to know its contents. Emerald Texas, Inc. v. Peel, 920 S.W.2d 398, 402 (Tex. App.—Houston [1st Dist.] 1996, no writ). In the specific context of a marital agreement, the Houston Fourteenth Court of Appeals has stated "one is presumed to know the contents of a document he has signed and has an obligation to protect himself by reading a document before signing it."  Marsh v. Marsh, 949 S.W.2d 734, 744 (Tex. App.—Houston [14th Dist.] 1997, no writ); see and cf, EZ Pawn Corp. v. Mancias, 934 S.W.2d 87, 90 (Tex. 1996) (a party's failure to read an arbitration agreement does not excuse such party from arbitration); G-W-L, Inc. v.  Robichaux, 643 S.W.2d 392, 393 (Tex. 1982), overruled on other grounds by Melody Home Mfg. Co. v. Barnes, 741 S.W.2d 349 (Tex. 1987) (parties to a contract have an obligation to protect themselves by reading what they sign).

It seems clear that an agreement signed under "duress" is not signed voluntarily. In Matelski v. Matelski, 840 S.W.2d 124, 128 (Tex. App.--Fort Worth 1992, no writ), the Fort Worth Court of Appeals held that, at the time of trial, the husband had the burden of proving that his execution of the partition agreement was not voluntary due to duress. (Emphasis added). The Fort Worth appellate court then recounted:

There can be no duress unless there is a threat to do some act which the party threatening has no legal right to do. Such threat must be of such character as to destroy the free agency of the party to whom it is directed. It must overcome his will and cause him to do that which he would not otherwise do, and which he was not legally bound to do. The restraint caused by such threat must be imminent. It must be such that the person to whom it is directed has no present means of protection.

Id. After stating the law, the Fort Worth Court of Appeals devoted nearly two pages of its opinion discussing the facts of the case, as such facts pertained to the idea of duress, all as part and parcel of the asserted defense that the partition agreement had not been signed voluntarily. See, Id., at 129-130. See Osorno v. Osorno, 76 S.W.3d 509, 510-11 (Tex. App.--Houston [14th Dist.] 2002, no pet.) (premarital agreement was signed voluntarily even though the wife was forty, unmarried and pregnant and the agreement was signed the day before the parties married); Nesmith v. Berger, 64 S . W.3 d 110, 115 (Tex. App.--Austin 2001, pet. denied).
The "voluntary" defense is not an easy one. During the give and take of negotiations surrounding a proposed marital agreement, changes are often made upon the request of one party, or perhaps even both parties. Under such factual circumstances, it seems a stretch for the party who requested, and received, from negotiations a modification to the proposed marital agreement to later argue that he or she did not sign the agreement voluntarily.

In Sheshunoffv. Sheshunoff, 172 S.W.3d 686 (Tex. App.—Austin 2005, pet. denied), the Austin Court of Appeals considered the meaning of "involuntary execution" and the extent to which it can be proven by evidence of common-law defenses such as fraud or duress. The trial court granted a partial summary judgment foreclosing the husband's involuntary execution defense to a marital property agreement. On appeal, the husband argued that he raised a fact issue with regard to the common-law defenses of fraudulent inducement and duress, and that this evidence also raised a fact issue regarding involuntary execution.

In considering the extent to which "involuntary execution" can be proven by evidence of common-law defenses such as fraud or duress, the Court concluded:

The ordinary meaning of "voluntary," the legislative history and application of the Uniform Act, and the manner in which Texas courts have construed the term compel us to agree with [the husband] although the presence of such factors as fraud, duress, and undue influence may bear upon the inquiry, [the husband] does not have to prove each element of these common-law defenses to establish the ultimate issue of involuntary execution. We implied as much in Nesmith  v Berger, 64 S.W.3d 110 (Tex. App. — Austin, 2001, pet. denied) where we looked not to the elements of common-law defenses but directly to the controlling issue of whether the party resisting enforcement executed the agreement voluntarily. This approach is consistent with the text of section 4.105, which refers not to common- law concepts but solely to whether the party signed the agreement voluntarily.

[The husband] contends that the legislature's addition of subsection (c) renders irrelevant the history and application of the involuntary execution defenses under the Uniform Act. We disagree. Subsection (c) was intended to clarify merely that, contrary to Daniel v. Daniel, 779 S.W.2d 110 (Tex. App. — Houston [1st Dist.] 1989, no writ)], parties cannot assert common-law defenses in addition to the defenses enumerated in section 4.105. It does not prohibit us from considering as potential evidence of involuntary execution proof of conduct that [the husband] asserts constitutes fraud or duress.
In sum, we conclude that section 4.105 sets out the exclusive remedies available to prevent enforcement of a postmarital agreement, and that, although common-law defenses may inform our analysis of "voluntariness," they will not necessarily control.

172 S.W.3d at 697-98 (footnote and citations omitted). Further, the Court held "that subsection (c) of section 4.105 independently bars [the husband's] attempt to assert common-law defenses and counterclaims distinct from the statutory involuntary execution and unconscionability defenses." Id., at 702.

The husband asserted two theories of involuntary execution: (1) he was forced into signing the marital property agreement; and (2) he was misled into signing the marital property agreement because he believed that the wife would not actually seek a divorce and enforce the marital property agreement.

Concerning his first theory, the husband argued that the wife had threatened that if he did not sign the marital property agreement, she would withdraw her loan guarantee she had advanced his company and have the bank immediately call the line of credit resulting in dire consequences for the company. The Court noted that the husband's summary judgment evidence showed that the wife threatened to withdraw her loan guarantee and that doing so would have entitled the bank to cut off the line of credit. However, the husband did not offer any evidence regarding the likelihood that the bank in fact would have exercised its contractual right to cut off the line of credit at the wife's request or otherwise. Id., at 699-700. The Court concluded that "[a]bsent such proof, the jury could not reasonably infer-and could only speculate-that [the wife's] alleged threat to withdraw the loan guarantee presented the sort of imminent threat that Texas law has considered capable of overwhelming free will and rendering [the husband's] execution of the Marital Property Agreement involuntary." Id., at 700.

Concerning his second theory, the husband asserted that he was misled regarding the wife's subjective intent to avail herself of her rights under the marital property agreement. The Court concluded that it "would impermissibly deviate from the statutory language and the legislature's manifest intent to facilitate enforcement of marital property agreements-by holding that a party who executes a marital property agreement with knowledge and understanding of its terms nonetheless did so 'involuntarily' because he or she believed the other party would not enforce the agreement." Id., at 700.

B. Unconscionability

1. Definition of Unconscionability

The Texas Family Code expressly provides that whether a premarital agreement was unconscionable at the time it was signed is a matter of law to be decided by the court. TEX. FAM. CODE §4.006(b). Neither the legislature nor Texas courts have defined "unconscionable" in the context of premarital property agreements. Marsh v. Marsh, 949 S.W.2d 734,739 (Tex. App.—Houston [14th Dist.] 1997, no writ). Instead, Texas courts have addressed the issue of unconscionability on a case-by-case basis, looking to the entire atmosphere in which the agreement was made. Pearce v. Pearce, 824 S.W.2d 195, 199 (Tex. App.—El Paso 1991, writ denied).

The simplicity of the statutory language notwithstanding, the deter-mination of "unconscionability" may be quite complex, and usually involves a detailed inquiry into the facts and circumstances surrounding a disputed marital agreement. Moreover, the statute is altogether unclear as to the nature of the proceedings by which the trial court is to determine unconscionability. For example, in Blonstein, 831 S.W.2d at 472, it was argued on appeal that the trial court should make the determination of unconscionability early in the proceedings. In response, the Fourteenth Court of Appeals stated:

While this court finds that an early determination is the better practice, the statute does not require the trial court to make the determination prior to submitting the case to the jury. The section requires only that the trial judge make the finding as a matter of law.

Id. Since the trial court had stated in its judgment that the agreement challenged was not unconscionable, the Houston appellate court in Blonstein could find nothing wrong with the trial court's actions. Id.

Also according to the Houston Fourteenth Court of Appeals, in the absence of clear guidance as to the definition of "unconscionability" in premarital property cases, Texas courts have turned to commercial law for direction. Marsh, 949 S.W.2d at 739-740. See Pletcher v. Goetz, 9 S.W.3d 442, 445 (Tex. App.--Fort Worth 1999, pet. denied). In Marsh, the Fourteenth Court of Appeals relied upon an opinion from a commercial law case involving a real estate listing agreement, quoting such opinion as follows:
In determining whether a contract is unconscionable or not, the courts must look to the entire atmosphere in which the agreement was made, the alternatives, if any, which were available to the parties at the time of the making of the contract; the non- bargaining ability of one party; whether the contract is illegal or against public policy; and, whether the contract is oppressive or unreasonable. At the same time, a party who knowingly enters a lawful but improvident contract is not entitled to protection by the courts. In the absence of any mistake, fraud, or oppression the courts, as such, are not interested in the wisdom or policy of contracts and agreements voluntarily entered into between parties compos mentis and sui juris.

Marsh, 949 S.W.2d at 740, citing, Wade v. Austin, 524 S.W.2d 79, 86 (Tex.Civ.App.—Texarkana 1975, no writ).  Wade has been cited in another premarital agreement case, Fanning v. Fanning, 828 S.W.2d 135, 145 (Tex. App.--Waco 1992), aff'd in part, rev 'd in part, 847 S.W.2d 225 (Tex. 1993). In Fanning, the Waco Court of Appeals stated, "[a]s in Wade, we will focus upon the circumstances at the time the agreement was executed rather than the disproportionate effect of the agreement." The Waco appellate court looked to the circumstances surrounding the execution of the agreement, and considered evidence that the parties had been experiencing "severe marital problems," and that the husband, a custody lawyer who had won ten consecutive custody cases for fathers, had threatened to take the children if the wife did not sign the agreement. Id., at 145-146. Further, the Waco Court of Appeals stated that since the wife believed her husband's threats as to the children, she also believed that her only alternative was to sign the agreement. Id., at 146. Finally, given the husband's aggressive, manipulative, and retaliatory character, the Waco appellate court considered the wife's bargaining ability to be far less than that of her husband. Id. Consequently, the Waco Court of Appeals held that the trial court had not erred when it concluded that the parties' partition agreement was unconscionable when it was signed. Id.
In Marsh, 949 S.W.2d at 741-743, the husband argued that he established the following factors which made the parties' premarital agreement unconscionable: (1) the onerous circumstances of its execution, including, (a) the parties' disparate bargaining power, (b) the agreement's proximity in time to the marriage, and (c) the absence of counsel representing husband's interests; (2) the oppressive, one-sided nature of the agreement; and (3) the failure of the agreement to effect the parties' intent. The Houston First Court of Appeals disagreed, stating first, with respect to disparate bargaining power, that both parties were mature, educated, and had business experience. Id., at 741.

2. Proximity of Execution to Wedding

According to the Houston appellate court, the fact that the premarital agreement was signed shortly before the wedding (one day) did not make the agreement unconscionable. Id. at 741, citing, Williams v. Williams, 720 S.W.2d 246, 248-249 (Tex. App.--Houston [14th Dist.] 1986, no writ) (holding that an agreement signed on the day of marriage was not procured through fraud, duress or overreaching because the wife had substantial business experience and the husband testified they had discussed the agreement's terms six months before the wedding); see also, Huff v. Huff, 554 S.W.2d 841, 843 (Tex.Civ.App.--Waco 1977, writ dism' d) (premarital agreement, signed two days before marriage, upheld); Osorno v. Osorno, 76 S.W.3d 509, 510-11 (Tex. App.—Houston [14th Dist.] 2002, no pet.) (premarital agreement was signed voluntarily even though the agreement was signed the day before the parties married).

3. No Legal Representation

Likewise, the fact that the husband was not represented by independent counsel was not dispositive. Marsh, 949 S.W.2d at 741-743, citing, Pearce v. Pearce, 824 S.W.2d 195, 199 (Tex. App.—El Paso 1991, writ denied) (enforcing a postmarital agreement where, although the wife testified she was not represented by counsel and did not read or understand the agreement, she encouraged her daughter-in-law to sign a similar agreement against the advice of her daughter-in-law's attorney). Moreover, in Marsh the husband had consulted his long-time attorney shortly after the marriage and admitted at trial that the attorney pointed out several problems with the agreement. Id.

4. Unfairness of Agreement

The Houston Court of Appeals also refused to accept the husband's assertion that the one-sided nature of the agreement strongly preponderated toward a finding of unconscionability. Id. Even though a premarital agreement may be disproportionate, the appellate court stated, unfairness is not material to the enforceability of the agreement. Id, citing, Chiles v. Chiles, 779 S.W.2d 127, 129 (Tex. App.--Houston [14th Dist.] 1989, writ denied), overruled on other grounds by Twyman v. Twyman, 855 S.W.2d 619, 624 n. 15 (Tex.1993). See Fazakerly v. Fazakerly, 996 S.W.2d 260, 265 (Tex. App.--Eastland 1999, pet. denied) (The mere fact that a party made a hard bargain does not allow her relief from a freely and voluntarily assumed contract — parties may contract almost without limitation regarding their property.). Thus, a factual finding that a premarital agreement is unfair does not satisfy the burden of proof required to establish unconscionability. Id.; see also, Chiles, 779 S.W.2d at 129.

The husband's complaints about unintended tax consequences of the agreement, admitted to exist by the wife, were disregarded by the Houston appellate court, particularly since the trial court had asked the parties to modify or reform the agreement to alleviate the deleterious tax consequences (to which the wife agreed), but the husband refused. Marsh, 949 S.W.2d at 742-743.

Ultimately, therefore, according to the Houston Court of Appeals, in the absence of any evidence that the premarital agreement was obtained through an unfair advantage taken by the wife, the appellate court concluded that the husband had not sustained his burden to defeat the presumption of enforceability. Id., at 743.

5. Failure to Read Agreement
The husband additionally complained that his failure to read the agreement constituted grounds to avoid the agreement. Id at 742. The wife in Pearce, 824 S.W.2d at 199, proffered the same argument. Both in Marsh, and in Pearce, such argument failed. As stated by the appellate court in Marsh, "[a]bsent fraud, one is presumed to know the contents of a document he has signed and has an obligation to protect himself by reading a document before signing it." 949 S.W.2d at 742.

Marsh is consistent with Texas law on the issue of the effect of the failure to read an agreement before signing it. Generally, a party who has the opportunity to read an agreement, and then signs it, is presumed to know the contents of the agreement. EZ Pawn Corp. v. Manias, 934 S.W.2d 87, 90 (Tex. 1996) (party's failure to read an arbitration agreement is not excused from arbitration); see also, Nautical Landings Marina v. First Nat'l Bank in Port Lavaca, 791 S.W.2d 293, 298 (Tex. App.--Corpus Christi 1990, writ denied) (as a general rule, a party who signs a contract is presumed to know its contents); Dedier v. Grossman, 454 S.W.2d 231, 236 (Tex. Civ. App.-- Dallas 1970, writ ref d n.r.e.) (in the absence of fraud or mistake the law contemplates that women and men contract with their eyes open and with fill knowledge of the legal effect of their action). Simply put, parties to a contract have an obligation to protect themselves by reading what they sign. G-W-L, Inc. v. Robichaux, 643 S.W.2d 392, 393 (Tex. 1982).

C. The Effect of the "Uniform Premarital Agreement Act"

The "Official Comment to Uniform Premarital Agreement Act," Section 6, pertaining to enforcement procedures, states that "[i]n order to determine whether the agreement is unconscionable, the court may look to the economic circumstances of the parties resulting from the agreement...." (Emphasis added). However, the Official Commentary to the Uniform Premarital Act has been omitted in more recent editions of Sampson & Tindall "because sufficient case law has developed in Texas to render that commentary either redundant or perhaps even misleading." Thus, according to the Official Comment, financial circumstances that result from the agreement are relevant to a determination of unconscionability. Apparently, the language of the Texas statute conflicts with the Official Comment to Section 6 of the Uniform Premarital Agreement Act.

In Fanning, 828 S.W.2d at 145, the Waco Court of Appeals stated that it would focus on the circumstances at the time the agreement was executed rather than any resulting disproportionate effect of the agreement. Does the Official Comment to the Uniform Premarital Act, or Fanning, control the issue of the appropriate temporal context in which to analyze the unconscionability of a marital agreement (if a resulting fmancial effect is considered a probative evidentiary factor, then certainly the relevant time period is extended beyond that established by the plain language of Texas Family Code)? Since Fanning follows the express language of the Texas Family Code on this point, Fanning should be considered authoritative.

D. Overlap Between "Voluntary" and "Unconscionable"?

Under the provisions of the Texas Family Code, "voluntary" and "unconscionability" are alternative defenses to the enforcement of a marital agreement. As a practical and procedural matter, however, Texas courts have repeatedly overlapped these alternative defenses.

Of the factors listed in Wade, discussed hereinabove, the first three, i.e., (1) the entire atmosphere in which the agreement was made, (2) the alternatives, if any, which were available to the parties at the time of the making of the contract, and (3) the non-bargaining ability of one party, arguably all are probative and evidentiary factors only as to whether or not the agreement was signed voluntarily. The remaining two, (1) whether the contract is illegal or against public policy, and (2) whether the contract is oppressive or unreasonable, address the substance of the contract itself, and, arguably, are the factors to which the court can look to determine whether or not the agreement was unconscionable at the time it was signed.

An argument can be made that, under the express provisions of the Texas Family Code, to determine whether a marital agreement is unconscionable, the trial court should look only to the terms of the marital agreement, as set forth in the document itself, and not to the totality of the circumstances surrounding the agreement. Arguably, all other factors surrounding the execution of a marital agreement, or how a marital agreement came to be, should be included in the factual determination of whether the document was signed "voluntarily."

For example, in Matthews v. Matthews, 725 S.W.2d 275, 279 (Tex. App.—Houston [1st Dist.] 1986, writ ref d n.r.e.), the Houston appellate court upheld the trial court's finding that the husband, who was seeking to enforce a post-marital indenture, had made threats and engaged in conduct for the purpose of coercing his wife into signing the document, and that the wife's free will had been destroyed by such acts and threats. In affirming the trial court's finding of duress, the First Court of Appeals considered the fiduciary relationship between the husband and wife, the contents of the document, the circumstances surrounding the couple's relationship, and the nature of the demands made by the husband. Id. All of these evidentiary factors were evaluated to determine whether or not the wife had voluntarily signed the indenture. Cf, Prigmore v. Hardware Mut. Ins. Co. of Minn., 225 S.W.2d 897, 899 (Tex.Civ.App.--Amarillo 1949, no writ) ("[a] voluntary act proceeds from one's own free will or is done by choice or of one's own accord, unconstrained by external interference, force or influence").

Further, in Blonstein v. Blonstein, 831 S.W.2d 468, 471 (Tex. App.—Houston [141h Dist.] 1992), writ denied per curiam, 848 S.W.2d 82 (Tex. 1992), the Fourteenth Court of Appeals held that the defensive issues of "duress, overreaching, and undue influence" were encompassed in the broad form question submitted to the jury as to whether the husband (who was resisting enforcement of the agreement) voluntarily executed the marital property agreement at issue. Similarly, the defensive issues of "fraud, estoppel, and breach of fiduciary duties" were included in the broad form questions as to whether the husband was "provided fair and reasonable disclosure of the property or financial obligations of [the wife]" or whether the husband "had or reasonably could have had an adequate knowledge of the property or financial obligations of [the wife]." Id.

On the other hand, the Houston Fourteenth Court of Appeals has also observed that "in reviewing the validity of a marital property agreement, [it has] previously considered factors such as 'the maturity of the individuals, their business backgrounds, their educational levels, their experiences in prior marriages, their respective ages, and their motivations to protect their respective children." Marsh, 949 S.W.2d at 740, citing, Williams v. Williams, 720 S.W.2d 246, 249 (Tex. App.—Houston [14th Dist.] 1986, no writ). However, the factors listed in Williams were reviewed in determining whether or not a premarital agreement was obtained by fraud, duress or overreaching, rather than whether the agreement, an instrument in and of itself, was unconscionable. Williams did not address, or even mention, the issue of unconscionability (at the time, former Texas Family Code §5.45 provided that party seeking to enforce the agreement had to prove that the other party gave informed consent and that the agreement was not procured by fraud, duress, or overreaching). See, Id. at 248. Thus, in light of Matthews and Blonstein (which specifically addressed the point), it can be argued that the Houston appellate court in Marsh overlapped elements of "voluntary" with "unconscionable."

In Pearce v. Pearce, 824 S.W.2d 195 (Tex. App.—El Paso 1991, writ denied), the wife sued her deceased husband's son, as the executor of the deceased husband's estate, alleging that a post-nuptial "Trust Indenture" was unenforceable. The Trust Indenture provided that the corpus of the trust would be separate property of the father and the son (the son's wife also signed the indenture). The trial judge found that the post​nuptial "Trust Indenture" was not unconscionable as a matter of law. The case was then submitted to the jury, which found, among other things, that the wife voluntarily executed the Trust Indenture. Id., at 197. On appeal, the wife argued that the trial court should have held the Trust Indenture unconscionable because, at the time the agreement was signed, she did not have a lawyer, she did not read or understand the agreement, and there was no reasonable disclosure of its effect made to her. Id., at 199.

The El Paso Court of Appeals noted that "unconscionability" had never been precisely defined, but was determined "on a case-by-case basis, looking to the entire atmosphere in which the agreement was made." Id. Consequently, the Eighth Court of Appeals held that the trial court could have properly considered the fact that the wife "kept the books" for the husband, both before and after the marriage, and had also urged the son's wife to sign the same agreement, even though the wife knew that the son's wife had been advised by an attorney not to sign the agreement. Id. Accordingly, the El Paso appellate court could not say that the trial court erred in refusing to find the agreement was unconscionable. Id. However, the El Paso court failed to address the "substance" of the Trust Indenture in any manner.

In Fanning, as already discussed, the Waco Court of Appeals found that the parties' agreement was unconscionable, given that the wife believed she had no alternative but to sign, the husband had threatened her with the loss of one of their children, and the wife's bargaining ability was far less than the husband's. The appellate court stated that since the wife believed her husband's threats as to the children, she also believed that her only alternative was to sign the agreement. 828 S.W.2d, at 145-146.
It can be argued that the appellate courts in Marsh, Pearce, and Fanning have blended the "voluntary" signing of an agreement with an "unconscionable" agreement. Although they overlap, remember they are affirmative defenses.
The circumstances in which the agreement is made consists of evidentiary facts for the court or the jury to find in deciding whether an agreement was executed "voluntarily" or whether "adequate disclosure was made" (if the document is determined to have been unconscionable). Those facts, however, should not be a part of the determination of unconscionability of the ' document.

For the trial court to consider "the atmosphere in which the agreement was made," is to confuse "voluntary signature of the agreement" and "issues involving disclosure of property and financial obligations" with "unconscionability," and to collapse the two separate defenses into only one defense. Thus, the trial court's inquiry should be limited only to the terms of the agreement to determine if it was unconscionable at the time it was signed; all other facts are probative as to whether it was signed voluntarily, and if the trial court determines the agreement was unconscionable, then, whether or not all of the three prongs concerning disclosure existed.

E. Unconscionable; Now Prove Fair and Reasonable  Disclosure 

If the trial court determines that a premarital agreement is unconscionable, the party resisting enforcement must also prove that, before signing the agreement, that party was not provided a fair and reasonable disclosure of the property or financial obligations of the other party. Tex. Fam. Code §4.006(a)(2)(A). In other words, disclosure forms the second prong of the test to rebut the presumption of enforceability, and a lack of disclosure is material only if the premarital agreement has been determined to be unconscionable. Marsh v. Marsh, 949 S.W.2d 734, 743 (Tex. App.—Houston [14th Dist.] 1997, no writ). Thus, the premarital agreement must be found to be unconscionable before the jury is allowed to decide any disclosure issue.

In Fanning, the trial court found that the wife had not been provided "fair and reasonable disclosure" of the property or financial obligations of the husband. 828 S.W.2d 135, 144 (Tex. App.--Waco 1992), aff'd in part, rev’d in part, 847 S.W.2d 225 (Tex. 1993), On appeal, the husband argued that such finding was supported by legally and factually insufficient evidence. Id., at 146. However, the Waco appellate court looked to the wife's testimony that she had not received the required disclosure, that her husband wanted to keep her "ignorant of everything," and that she did not know how much money was in their account, how much her husband made, or how much property he actually owned, as well as the testimony of the husband's own psychologist, who described the husband as "secretive," in holding that sufficient evidence supported the trial court's finding. Id.

In Daniel the husband complained that his wife and her attorney failed to disclose the existence of over $1 million of community income, which had accumulated to her separate property in a grantor trust governed by the terms of the parties' postnuptial agreement. 779 S.W.2d 110, 115 (Tex. App.--Houston [1st Dist.] 1989, no writ). The husband contended that he was not given complete access to this information, and that the wife's failure to disclose the accumulation of her income amounted to constructive fraud. Id.

The First Court of Appeals held that the trial court did not err in refusing to submit issues to the jury as to "fair and reasonable disclosure," the husband's knowledge of the property and financial obligations of the wife, and whether the husband waived any right to disclosure, because there was no evidentiary basis for submission of such issues to the jury. Id. at 117-118. In reaching its conclusion, the Houston appellate court noted first that the husband was a licensed attorney, a certified public accountant, and an experienced businessman. Id. at 117. The husband also admitted that he read and understood the terms of the postnuptial agreement, as well as the joint income tax returns he and his wife filed during the six years of their marriage. Id. Although the husband knew of the sizeable amount of income accruing to his wife's separate estate, for his own, albeit laudable motives, i.e. his concern for the mental comfort of his wife, he voluntarily chose not to make any inquiry into those matters, and he also instructed his attorney not to make any such inquiry for him. Id.

Moreover, when the husband executed the written marital agreement, he confirmed in writing his choice not to make any inquiry into the value and extent of his wife's property. Id.
Thus, the First Court of Appeals stated that the evidence conclusively established as a matter of law, that the husband was given a reasonable opportunity to ascertain the true facts, and that he knowingly chose not to follow that opportunity. Id., at 116. According to the appellate court, when one spouse knowingly elects not to inquire into matters that affect his or her interest, he or she may not later complain that he or she did not know the full circumstances of the transaction. Id., at 117.
As already noted, the broad form jury questions as to whether one party is "provided fair and reasonable disclosure of the property or financial obligations" of the other party, or whether one party "has or reasonably could have had an adequate knowledge of the property or financial obligations" of the other party, encompass the defensive issues of "fraud, estoppel, and breach of fiduciary duties." See, Blonstein, 831 S.W.2d at 471.

1. Waiver of Disclosure

In addition to proving unconscionability, and the lack of "fair and reasonable disclosure," the party resisting enforcement must also prove that, before signing the agreement, that he or she did not voluntarily and expressly waive, in writing, any right to disclosure of the property or financial obligations of the other party beyond the disclosure provided. TEX. FAM. CODE §4.006(a)(2)(B).

Under the express language of the statute, disclosure must be waived in writing before the marital agreement is signed. Accordingly, the statute apparently requires two separate written instruments, signed by both spouses, i.e., a waiver and an agreement. Many, if not most, marital agreements in Texas simply include the waiver within the written agreement. It is unresolved--as yet unaddressed in any reported case--whether such a procedure fulfills the statutory requirements. As you can see, the burden of defeating a marital property agreement is an onerous one.

2. Knowledge of Assets and Obligations 

After establishing unconscionability, and the absence of fair and reasonable disclosure or waiver of disclosure, the party resisting enforcement must further prove that, before signing the agreement, she or he did not have, or reasonably could not have had, adequate knowledge of the property or financial obligations of the other party. TEX. FAM. CODE §4.006(a)(2)(C).

Daniel seems to impose a "due diligence" requirement on a spouse resisting enforcement of a marital agreement. The language of §4,006(a)(2)(C), to the effect that the party resisting enforcement reasonably could not have had adequate knowledge, supports the notion of a due diligence requirement under appropriate circumstances. Cf., Cabot Corp. v. Brown, 754 S.W.2d 104, 106 (Tex. 1987) (of the three broad categories of covenants implied in all oil and gas leases, included within the covenant to manage and administer the lease is the duty to "reasonably" market the oil and gas produced from the premises; under the duty to "reasonably market," the lessee is required to market the production t. with due diligence). The language of §4.006(a)(2)(C) may also impose the standard of a "reasonably prudent person in the same or similar circumstances." Cf., Amoco Prod. Co. v. Alexander, 622 S.W.2d 563, 568 (Tex. 1981) (the standard applied to test the performance of a lessee in its "reasonable" marketing of gas is that of "a reasonably prudent operator under the same or similar circumstances").
XI. Conclusion

And now that your client is walking out of your office with a glazed look and a perplexing grimace, you know and have the comfort level that you will draft and negotiate and edit a solid premarital agreement that address all her concerns and provides her the security she desires. 

Exhibit A
CLIENT INTERVIEW CHECKLIST FOR MARITAL AGREEMENT
Which party and which attorney

Ethics for Lawyer and Client

   No Dual representation
   Atty / Client Privilege – maybe not

Timing:

  Meeting with attorney

  Drafting 

  Editing
  Signing

Signing responsibility – how/when
  Multiple copies

Voluntariness claims/defenses
Ratification of Agreement

Different Wording for Different Spouses
Listing of Assets / Debts

Values of Assets / Debts

Disclosure of information
Waiver of Disclosure

Children not affected

Community Property

  Accumulation of
  No CP
  Default
  Title of an asset
Separate Property Confirmation
Characterization of Current Property
Characterization of Future Property

Reimbursement
Retirement Plans

ERISA

Household Expenses

Homestead

Tax Filings

Estate Planning

What Happens if Divorce Filed
  Temporary Support Pending Divorce

  Standing Orders for Jurisdiction
  Disqualification of Attorney(s)

  Not an automatic divorce

Spousal Maintenance

Death of a Party

If Post Nuptial – Fiduciary Responsibilities


































� Much of the factual recitation and some analysis are from the SBOT Family Law Section, Section Report, Volume 2012-4.
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