
TIME and MATERIALS

CONSULTING AND DEVELOPMENT SERVICES AGREEMENT #K____________________
BETWEEN

KITWARE, INC.

AND

___________________________________________
This Agreement (the “Agreement”) is made as of this _____ day of ____________, 20__ (“Effective Date”) by and between Kitware Inc., (“KITWARE”), a New York corporation having a place of business at 28 Corporate Drive, Clifton Park, NY 12065, and _________________________ (“CUSTOMER”), having a place of residence/business at ____________________________.
1. Definitions

1.1 The following terms shall have the meaning ascribed to them in this Section 1.1 throughout this Agreement
1.1.1 Bug Fixes mean a change to the Open Source Software intended to permanently cure an error, or failure, in the Open Source Software that produces an incorrect or unexpected result, or causes it to behave in unintended ways.
1.1.2 CUSTOMER Intellectual Property means Intellectual Property owned, developed, acquired, or otherwise obtained by CUSTOMER prior to, or independently of, this Agreement, including, without limitation, any and all proprietary or confidential information and data of CUSTOMER, and Intellectual Property licensed or obtained by CUSTOMER from third parties.

1.1.3 Intellectual Property means all patents, trademarks, copyrights, inventions, discoveries, methods, ideas, hardware, firmware or software, know-how, techniques and other technology owned or possessed by either party.

1.1.4 KITWARE Intellectual Property means Intellectual Property owned, developed, acquired, or otherwise obtained by KITWARE prior to, or independently of, this Agreement, including, without limitation, any and all proprietary or confidential information and data of KITWARE, and Intellectual Property licensed or obtained by KITWARE from third parties.

1.1.5 Minor Modifications mean modifications that do not significantly alter the function or essential characteristics of, or change the purpose of, the Open Source Software, and are of a type of modification typically provided by Kitware to all users of the Open Source Software. 
1.1.6 Open Source Software means software that falls under the Open Source Definition as used by the Open Source Initiative.
1.1.7 Reasonable Efforts means, with respect to a given goal, the efforts that a reasonable person in the position of KITWARE would use so as to achieve that goal as expeditiously as possible, but does not include incurring any expenses in excess of the budgeted amount stated in the relevant Statement of Work.
2. The Services.

2.1 KITWARE’s work and services (Services) are more fully described in the Statement of Work (SOW), attached hereto as Exhibit B. Services may include, but are not limited to, the development of computer applications according to CUSTOMER specifications, attendance at meetings and/or the provision of software support. 
2.2 Upon mutual agreement, the parties may add additional Statements of Work to this Agreement, which will be attached hereto as Exhibits.  Each such Exhibit will be agreed to and signed by an authorized representative from each party.
2.3 In the event of an inconsistency between the provisions of this Agreement and the attachments to the Agreement, the inconsistency shall be resolved by giving precedence in the following order: (1) the Agreement, (2) the SOW and then (3) any other attachments to the Agreement.

3. Fee

3.1 CUSTOMER will be billed for Services provided on an hourly basis (Professional Services Fees). The current hourly rates are set forth in the Rate Schedule attached hereto as Exhibit A and published on KITWARE’s website. CUSTOMER agrees that, at the sole discretion of KITWARE, KITWARE’s hourly billing rates may be changed once per calendar year. At least thirty (30) days prior to the effective date of new hourly rates, KITWARE will provide CUSTOMER with written notice of the change and will publish the new hourly rates on the KITWARE website.  

3.2 CUSTOMER shall reimburse KITWARE for any out-of-pocket or other reasonable expenses incurred by KITWARE in its performance under this Agreement. All travel and material expenses will be reimbursed by the CUSTOMER. All travel for which KITWARE seeks reimbursement will be addressed in the SOW or otherwise approved by the CUSTOMER. CUSTOMER will reimburse KITWARE for fifty (50) percent of the time employees spend traveling from one location to another. The reimbursement for the employee’s time for travel will be included as part of KITWARE’s Professional Services Fees.
3.3 CUSTOMER shall provide KITWARE an advance payment in an amount set forth in the SOW (“Advance”). Once received, this Advance will be held to pay for the last portion of incurred costs on the project. The Advance will be applied to pay for the remaining costs incurred under the SOW once the total amounts invoiced to CUSTOMER plus the Advance equals the Spending Limit set forth in the SOW.

3.4 Each month KITWARE will provide the CUSTOMER with an invoice based on the hours used during the previous month and detailing the amount charged in each of the rate categories. All payments are due Net 10 days from receipt of invoice. Within three (3) business days of receipt of invoice, CUSTOMER must confirm such receipt by e-mail to ar@kitware.com.  
3.5 Payments that are more than 10 days late will incur a 1.5% monthly penalty.
3.6 Kitware is not obligated to continue the work and may stop work if the monthly invoices are not paid on a timely basis. CUSTOMER must pay all past due invoices in full prior to reinstatement of work.
3.7 Upon completion of the project there will be a reconciliation of the total costs incurred to total payments received and a final expense statement along with any remaining Advance will be returned to the CUSTOMER.
3.8 Invoices and expense statements should be mailed to the Financial Contact listed in Exhibit C.
4. KITWARE and CUSTOMER Responsibilities.

4.1 KITWARE represents that it will use Reasonable Efforts to perform the Services in accordance with this Agreement.  KITWARE shall have sole discretion in staffing the tasks to be completed. KITWARE makes no guarantee regarding the amount of time it will take to provide the requested Services.
4.2 KITWARE and CUSTOMER represent that they shall have appropriate agreements with their employees to enable them to comply with their obligations under this Agreement. 

4.3 The CUSTOMER agrees that its personnel will respond in a timely manner to inquiries from KITWARE employees relative to the Services to be performed under this Agreement.

5. Term and Termination.

5.1 This Agreement shall commence on the Effective Date and shall continue until terminated by either party upon thirty (30) days written notice. Termination of this Agreement also terminates all then-outstanding SOWs.
5.2 The Period of Performance for each SOW shall be set forth in the SOW. KITWARE and CUSTOMER may terminate an SOW upon thirty (30) days written notice. 
5.3 In the event of termination of an SOW, KITWARE shall be paid by CUSTOMER for all Services rendered up to the date of termination. Kitware may use the Advance to offset any unpaid amounts at time of termination. Any remaining Advance balance will be returned to the CUSTOMER.
5.4 This Agreement may be terminated by either party immediately and without notice in the event that the other commits a material breach of any of its provisions and fails to cure any such breach within 10 days of receiving written notice from the other specifying the breach. Failure to make timely payments on monthly invoices constitutes a material breach of this Agreement.
5.5 The termination of this Agreement for any reason shall not affect any rights or obligations of either party that have accrued prior to such termination, and the provisions of Sections 3, 4, 6, 7, 8, 9,  10, and 11, shall survive termination of this Agreement.

6. Intellectual Property.

6.1 Each Statement of Work shall set forth the Intellectual Property terms applicable to the work performed under those Statements of Work. To the extent Sections 6.2 through 6.4 of this Agreement do not contradict the terms as set forth in the Statement of Work, they are applicable to the Services.

6.2 Except as specifically provided in this Agreement, each party shall retain all right, title, and interest in their respective Intellectual Property as defined in Sections 1.1.2 and 1.1.3. CUSTOMER shall not acquire rights in KITWARE’s Intellectual Property, except as specifically provided for in this Agreement. KITWARE shall not acquire rights in CUSTOMER’s Intellectual Property, except as specifically provided for in this Agreement.
Exclusively, KITWARE shall own any Bug Fixes and Minor Modifications made by KITWARE in completing this Agreement, in any open source projects maintained by KITWARE including, but not limited to, those listed below:

The Visualization Toolkit (VTK)

The Insight Segmentation and Registration Toolkit (ITK)

CMake

ParaView

VES

Slicer

The Image Guided Surgery Toolkit (IGSTK)

6.3 Exclusively the CUSTOMER shall own all other Intellectual Property developed by KITWARE specifically for CUSTOMER pursuant to this Agreement. The CUSTOMER may direct KITWARE to contribute such Intellectual Property to an open source project hosted by KITWARE, either through written or email communication. In the event that CUSTOMER wishes to contribute a developed feature to an open source project, the decision to add the feature to the project is entirely at KITWARE’s discretion. 
6.4 All Intellectual Property made, created, developed, written, conceived, or first reduced to practice solely by personnel of the CUSTOMER or its affiliates as a result of work performed pursuant to this Agreement shall be owned exclusively by the CUSTOMER.

7. Confidentiality.

7.1 The parties agree not to permit access to or to disclose the other party’s Confidential or Proprietary Information (Confidential Information) except to its authorized employees.  KITWARE will only use Confidential Information received from the CUSTOMER for the specific purpose of performing its duties for the sole benefit of the CUSTOMER as described in this Agreement.  Confidential Information may include, but is not limited to, business plans, marketing plans, and operational financial or personnel information, project/product/service concepts, illustrations, architectures, specifications, designs prototypes, and/or processes; computer programs, models, drawings and/or architectures; affiliations, associations and/or agreements with other parties.

7.2 If a party discloses Confidential Information, the receiving party agrees to preserve and protect such Confidential Information from disclosure, inadvertent or otherwise, to any person or persons, through an exercise of care equivalent to the degree of care it uses to preserve and protect its own Confidential Information and, in any event, with no less than a reasonable standard of care for protection.  The foregoing restriction shall not apply to any portion of the information that:

· is or becomes part of the public domain without breach of this Agreement;

· is subsequently received from a third party who did not obtain or disclose it in violations of any rights of the disclosing party;

· is already known to a party as evidenced by tangible documentation;

· was independently developed by the receiving party without resort to the Information disclosed hereunder;

· the receiving party is compelled to disclose pursuant to a judicial order issued by a court of competent jurisdiction to which the receiving party shall provide formal notice to the disclosing party, and all reasonable assistance in opposing such disclosure order.

7.3 Confidential Information may be disclosed in either a verbal or a tangible form; and shall, if disclosed verbally be identified as Proprietary and Confidential in nature; and shall, if disclosed in writing, be conspicuously marked as being “Proprietary”, “Confidential” or by any other appropriate legend clearly indicating the proprietary nature of the information. All Confidential Information is and shall remain the property of the disclosing party. All Confidential Information, and any copies thereof, shall be promptly returned to the disclosing party upon termination of this Agreement or written demand of the disclosing party.  Termination shall not, however, affect the rights and obligations contained herein with respect to Confidential Information supplied hereunder prior to termination.  Such restriction on disclosure shall apply from the time of receipt of said Confidential Information through a period of 5 years after termination of this agreement.

8.  Indemnification
8.1 The CUSTOMER shall defend, indemnify and hold harmless KITWARE from and against any claim, demand, suit, proceeding, damage, cost and expense, including, without limitation, attorneys' fees, which arise or result from the use or distribution of the CUSTOMER’s products with any work performed by KITWARE under this Agreement embedded in such products.
9. Disclaimer of Implied Warranties.

9.1 THE CUSTOMER EXPRESSLY ACKNOWLEDGES AND AGREES THAT THE CUSTOMER’s USE OF THE WORK PERFORMED UNDER THIS AGREEMENT IS AT THE CUSTOMER’S SOLE RISK. THIS WORK AND RELATED DOCUMENTATION ARE PROVIDED "AS IS", "WITH ALL FAULTS," WITHOUT WARRANTY OF ANY KIND. THE WARRANTIES SET FORTH HEREIN ARE EXCLUSIVE WARRANTIES AND ARE IN LIEU OF ALL OTHER REPRESENTATIONS OR WARRANTIES, EXPRESS OR IMPLIED, STATUTORY OR OTHERWISE.  KITWARE SPECIFICALLY DISCLAIMS THE IMPLIED WARRANTIES OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, AND NON-INFRINGEMENT.

10. Limitation of Liability.

10.1 THE CUSTOMER AGREES THAT KITWARE’S MAXIMUM LIABLITY TO THE CUSTOMER SHALL NOT EXCEED THE AMOUNT PAID BY THE CUSTOMER TO KITWARE AND IN NO EVENT SHALL KITWARE BE LIABLE TO THE CUSTOMER FOR ANY SPECIAL, INDIRECT OR CONSEQUENTIAL DAMAGES HEREUNDER, INCLUDING BUT NOT LIMITED TO, LOSS OF USE, LOSS OF PROFITS, OR LOSS OF DATA OR INFORMATION OF ANY KIND, HOWEVER CAUSED. 

11. General.

11.1 Governing Law and Language. This agreement shall be governed and construed in all respects by the internal laws of the State of New York without regard to its choice of law principles.  Both parties agree to submit to the jurisdiction of the courts of the State of New York, or the courts of the United States of America located in New York, when a dispute arises that the parties are unable to settle amicably. Any action by either party must be commenced within one (1) year after the cause of action arises.  Furthermore, the prevailing party shall be entitled to receive reasonable attorney’s fees and costs as part of the judgement.

11.2 Notices. Whenever, under the terms of or in connection with this Agreement, any notice, consent, approval, authorization or other information is required to be given by either party, such notice, consent, approval, authorization or other information shall be in writing and shall be given or made by electronic mail, facsimile, personal delivery, reputable overnight courier or registered or certified mail, return receipt requested and with all postage prepaid, to the Administrative Contact at the address listed in Exhibit C: 

Either party may change its address for notice by notice given in accordance with this Section.  Notices shall be deemed received on the date of receipt or the date on which receipt is refused.  In the event notice is given by facsimile, a copy of such facsimile shall be sent to the recipient thereof in accordance with the provisions hereof (other than by facsimile) within two days after such facsimile was transmitted.

11.3 No Agency. Nothing contained herein shall be construed as creating any agency, partnership, or other form of joint enterprise between the parties.  The amount to be paid to KITWARE pursuant to this Agreement shall not be considered as salary, and KITWARE shall not be entitled to participate in any of the CUSTOMER’s benefit plans.  KITWARE shall be solely responsible for the payment of all federal, state and local taxes, social security benefits, unemployment compensation and worker's compensation insurance.  This Agreement or the creation of the Work creates no employer-employee relationship.
11.4 Force Majeure.  Neither party shall be liable hereunder by reason of any failure or delay in the performance of its obligations hereunder (except for the payment of money) on account of strikes, shortages, riots, insurrection, fires, flood, storm, explosions, acts of God, war, governmental action, labor conditions, earthquakes, or any other cause which is beyond the reasonable control of such party.

11.5 Waiver.  The failure of either party to require performance by the other party of any provision hereof shall not affect the full right to require such performance at any time thereafter; nor shall the waiver by either party of a breach of any provision hereof be taken or held to be a waiver of the provision itself unless approved in writing by the parties.

11.6 Severability.  In the event that any provision of this Agreement shall be unenforceable or invalid under any applicable law or be so held by applicable court decision, such un-enforceability or invalidity shall not render this Agreement unenforceable or invalid as a whole.

11.7 No Hiring of Employees.  During the term of this Agreement, and for a period of one year after KITWARE has completed its Services hereunder, CUSTOMER may not, without the prior written consent of KITWARE, solicit for employment any employee of KITWARE who is involved in the provision of Services connected with this Agreement.
11.8 ASSIGNMENT.  This Agreement may not be assigned or transferred by either party without the prior written consent of the other party, which consent shall not be unreasonably withheld or delayed, except that, at KITWARE’s discretion, KITWARE may subcontract development work to KITWARE affiliates without the consent of CUSTOMER, and CUSTOMER may assign or transfer this Agreement to any of its affiliates without the consent of KITWARE.  Any subcontractor used by KITWARE must comply with the same standard of Reasonable Efforts applicable to KITWARE.  Except as specifically authorized in this Section, any attempted assignment or delegation without such prior written consent shall be void.

11.9 Entire Agreement.  This Agreement supersedes all previous agreements with respect to the subject matter hereof between KITWARE and the CUSTOMER.  This Agreement may only be changed by mutual agreement of authorized representatives of the parties in writing.

IN WITNESS WHEREOF, the CUSTOMER and KITWARE have caused this Agreement to be executed by their authorized representatives.

CUSTOMER:
 




KITWARE, INC.:

By: 

By: 



[Authorized Signature]


[Authorized Signature]

Name:  

Name: 



[Please Print]


[Please Print]

Title: 

Title: 


Date:  

Date:  


Address: 

Address:
28 Corporate Drive




Clifton Park, NY 12065 USA

Phone: 

Phone:
518-371-3971

Facsimile: 

Facsimile:
518-371-4573
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