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R (on the application of Gillan (FC) and another (FC)) v.

Commissioner of Police for the Metropolis and another

[2006] UKHL 12

House of Lords

Introduction

In this caseR (on the application of Gillan (FC) and another (FC)) v. Commissioner
of Police for the Metropolis and another?, the appellants are Mr Gillan and Ms
Quinton and the respondents are the Commissiorieolafe for the Metropolis and
Secretary of State for the Home Department. Thal isgues concern the validity of

sections 44-47 of théerrorism Act 2000% (Act) and the use made of those sections.

The Queen’s Bench Divisional Court dismissed thgedants’ applications for
judicial review and the Court of Appeal made noepran the appellants’ claims
against the Commissioner and dismissed their clagamst the Secretary of State.
The House of Lords, which is not bound by any otiwarts except the Court of

Justice of the European Communities, unanimousiydised the appeals.

! R (on the application of Gillan (FC) and another (FC)) v. Commissioner of Police for the Metropolis
and another [2006] UKHL 12

2 Terrorism Act 2000 (UK)
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Facts

On 9 September 2003, a protest took place outsgl&xCel Centre in London
against an arms fair being held there. Mr. Gillaswtopped and searched by two
officers when riding his bicycle near the Centre.whs a PhD student and had
intended to participate in the protest. The ofsd@und nothing incriminating after
searching him and his rucksack. A copy of the S8epfch Form 5090, recording that
Mr. Gillan was stopped and searched under sectlarf the Act was given to him.
The search was said to be for ‘Articles concermeiirorism’. The incident lasted

twenty minutes.

Ms Quinton was an accredited freelance journatist\aas there on the same day to
film the protest. She was wearing a photographacket and carrying a small bag
and a video camera when stopped by an officertheaCentre. When asked why she
had appeared out of some bushes, Ms Quinton expldivat she was a journalist and
produced her press passes. The officer found rpthoriminating after searching her
and gave her a copy of the Form 5090 recordingttieabbject and grounds of the
search were ‘P.O.T.A.’; a reference to the Act, trad the search lasted five minutes.

Ms Quinton however estimated that it lasted fortyhi

Judgment

Lord Bingham rejected the appellant’'s submissi@t the word ‘expedient’ as found

in the s 44(3) of the Ashould mean ‘necessary’ since the two words hastindt

% Note 2 at s44(3)
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meanings and parliament chose the first, not thers. He found that Parliament
did appreciate the significance of the power it wasferring, providing a series of
constraints.He held that an authorization might be given i§iconsidered likely that
the authorization will be of ‘significant practicahlue and utility in ... the prevention
of acts of terrorisnf. Lord Scott agreed after adding his analysis efafiect of the

word ‘expedient’ in s 48(2) of the Att

The witness statements of the Assistant Commisseame a senior Home Office civil
servant had two effects. Firstly, it advised Loiddgham that potential terrorism
targets are not limited to central London. The ad#ation, which included suburbs
of outer London, was therefore not excesigecondly, together with the fact that
renewal was authorized by s 46(7) of theAttte statements led Lord Bingham to
decide that the succession of authorizations frebréary 2001 until September 2003

was not a mere routine exercise

Lord Bingham considered whether a person who igp&id and searched in
accordance with procedure prescribed has beenveepof his liberty as expressed in
the European Convention on Human Rights**(Convention). The court relied on

Guzzardi v Italy™ to determine that deprivation of liberty is a dig@sof ‘degree or

* Note 1 at para 14

®> Note 4

® Note 1 at para 15

" Note 1 at para 60

& Note 1 at para 17

° Note 2 at s 46(7)

¥ Note 1 at para 18

™ European Convention on Human Rights 1950 art 5(1)
12 Guzzardi v Italy (1980) 3 EHRR 333
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intensity, and not one of nature or substaticélso relied on was$iL v. United
Kingdom ** ,which held that deprivation of liberty is a qgties of ‘type, duration,
effects and manner.*” Lord Bingham found that the stop and search tikedly
brief in manner and duration that the person agfetas not deprived of his liberty

but merely ‘kept from proceedind&’

Next, Lord Bingham discussed whether the searehp#rson constituted a lack of
respect for private life as expressed in the CotiweH. He held that the ordinary
search and intrusion of a person hardly reachetetlet of seriousness to engage the
operation of the Conventioh He also held that the proper exercise of the pase
conferred could be regarded as anything other pnaportionaté’. Lord Scott also
found that the authorization was a proportionate eveighing up the threat of
terrorism against the ‘shortlived’ invasion of @oy and ‘theoretical’ deprivation of
liberty?®. Lord Bingham does not rule out the possibilitgttthe proper use of the
power to stop and search may infringe the Convantghts to free expression and

free assembly, but he finds it hard to conceivsumh circumstancés

The appellant’s last submission concerned the esfes ‘prescribed by laé? and

‘in accordance with lavé® as found in the Convention. The appellant contérblat

13 Note 13 at para 93

1 HL v. United Kingdom (2004) 40 EHRR 761
!5 Note 15 at para 89

' Note 1at para 25

YNote 12 art 8(1)

8 Note 1 at para 28

Y Note 1 at para 29

2 Note 1 at para 63

% Note 1 at para30

22 Note 12, articles 5(1), 5(1)(b), 10(2), 11(2)
% Note 12, article 8(2)
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‘law’ in this context meant the Act as well as thehorization and confirmatiéh
Lord Hope considered whether the authorization sudiiciently accessible and
sufficiently precise to enable the individual todsee the consequences and if so,
whether the process is nonetheless arbitfafine court considered the principle in
Malone v United Kingdom?® that ‘foreseeability cannot mean that an individsteuld
be able to foresee when the authorities are liteelptercept... so that he can adapt
his conduct accordingl§’. The House also recognized the principle fiuijper v
The Netherlands® that ‘legislation may have to avoid excessivedityiif it is to keep
pace with changing circumstanc@sLord Hope held that ‘a system that is to be
effective has to be flexibl& Lord Bingham held that the Act and Code A werénhbot
public documents and clearly describes and setthewgtructure of law within which
the power must be exercised. Notification was equired according to either
documents and any such action would ‘stultify aeptially valuable source of public
protection®. In abiding by these two documents, the constalgetvers are not

arbitrary.3* Lord Hope agreed with this reasonifig.

In relation to the issue of arbitrary power, Lordgé looked at discrimination. Lord
Bingham however found this issue an ‘impossibleteotion on the factd* Lord

Hope looked aR (European Roma Rights Centre) v Immigration Officer at Prague

* Note 1 at para 32

% Note 1 at para 52

% Malone v United Kingdom (1984) 7 EHRR 14
2" Note 27 at para 67

8 Kuijper v The Netherlands (Unreported Applicatiom64848/01, 3 March 2005)
29 Note 29 at pp13-14

% Note 1 at para 41

3! Note 1 at para 35

¥ Note 32

% Note lat para55

% Note 32
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Airport (United Nations High Commissioner for Refugees intervening)® (Roma) and
pointed out that terrorism is often linked to greug similar racial and ethnic
background’. In testing whether the action was discriminattimg Roma case stood
for the principle that each individual should beated as such and not a stereotyped
member of the grodt In reference to this case, Lord Hope held tharson’s racial
or ethnic background may be a first indicationhe officer, but a further selection
process must take place before the power is exerciherefore, it is possible to

exercise power on persons of Asian origin in suskag that is not discriminatoty.

Lord Brown also came to this conclusion using®oea case, adding that the
selective targeting of those regarded by the pa&eost likely to be terrorist is
legitimate even if it leads to the targeting of @aeticular ethnic group and anything
else would be an abuse and arbitrary use of powesrd Scott agreed with this
outcome but he did not rely on tRema case. Instead, he held that the statutory
authority of the Act would validate any discrimiiwat to the degree as required by the

use of stop and search powers as conferred bygsetfi(1) of the Act’

Commentary

This case concerns one of the most controversehtantentious issues of today. We

have on one-hand seemingly necessary counteriggnréggislations, and on the

% R (European Roma Rights Centre) v Immigration Officer at Prague Airport (United Nations High
Commissioner for Refugees intervening) [2005] 2 AC 1

% Note 1 at para 42

3" Note 34 at para82

% Note 1 at para 47

% Note 1 at para 92

“Note 1 at para 68
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other, a potential encroachment on basic humanstiglord Bingham'’s statement that
our basic idea of freedom is mere tradition andamoabsolute rule clearly sets the
tone of his judgmefit. He is open to the idea of statutory exceptiorthiordinary

rule and is aware of the wider social implicatiohéis judgment.

The court followed two precedents in deciding wieetihere was a deprivation of
liberty. However, | believe that the tests fréth v United Kingdom™ andGuzzardi v
Italy*® were used broadly and the tests were so genetat firavided the court with
the opportunity to manipulate it. The degree anénsity of a restriction on liberty is
such an objective and arbitrary decision that Il flegt it would have been equally

reasonable for the court to have found a deprivatidiberty.

Similarly, in relation to the issue of lack of resp for private life, | feel that Lord
Bingham'’s personal view that the intrusions did reatch the level of seriousness to
engage the operation of the Converitfamas too subjective. The main justification
for the legality of the law in question was praality and social implications. This
flexible social utility argument is sound until yoeonsider the issue of discrimination.
How is one to safeguard against abuse and disatmmimwhen such discretionary
powers are in place? As Mr. Singh submits, ‘it walually be impossible to establish
a misuse of the power given that no particular gdsuare required for its apparently
lawful exercise™. | agree with this submission and feel disappdirmtethe court’s

failure to address this issue properly. InsteaddlBrown simply illustrated how

*INote 1 at para 1
*2Note 15

** Note 13

*Note 1 at para 28
*>Note 1 at para 76
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impossible and impractical it would be to exer@seh powers with legal certainty by
either searching everyone or every tenth pef&dine other Lords gave similar
reasonings based on impracticality. Although theffiectiveness is true, | still see the
problem of arbitrary power unresolved. Inabilityfited a better method does not

justify the original method.

It is hard to achieve a balance between effectitetarrorism law and human rights
but it is definitely a sensitive issue. Not onlythés judgment binding on all lower
courts, the outcome is also a clear indicatiomégeneral public on where society
stands on issues of human rights and discriminalibnse groups most vulnerable to
arbitrary and discriminatory abuse need to fedl tinair rights will be enforced and
upheld by the judicial system as well as the Gavermt and they will look at this
judgment as an indication. This particular judgnrarght not seem too controversial
but | feel that it would be an important precedentmany cases in the future and
could potentially lead to further compromise of lamrights, especially those of
Asian background. Partly, this is due to the vagssnn the Judges’ reasoning which
| feel is open to future manipulation by lower asurThis judgment, | believe, could

potentially increase feelings of victimization foarticular ethnic groups.

"

We hope you have enjoyed this sample case note.
Don't forget to check out the Law Study Tips we have on our website at

www.UniCramNotes.com!

“°Note 1 at para 77
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