DISTRIBUTION AND SALES AGREEMENT
THIS AGREEMENT made as of the 
 day of 


, 2016
B E T W E E N:
ASSOCIATED NATIONAL BROKERAGE INC., a corporation incorporated under the laws of Canada, with its head office at 199 Matthew Boyd Crescent, Newmarket, Ontario, L3X 3C7
(herein called the " Distributor ")

OF THE FIRST PART
A N D:

.







, 
(herein called the "Principal")

OF THE SECOND PART
WHEREAS:

1) Principal is engaged in the business of selling and marketing certain brand name products; and
2) Distributor wishes to act as the exclusive distributor in Canada for Principal’s products listed in Schedule 1 attached hereto (collectively the “Products”);

NOW, THEREFORE, in consideration of the mutual promises hereinafter set forth, the parties agree:

Section 1. Exclusive Sales Agreement 

(A) Principal hereby appoints Distributor and Distributor hereby agrees to act as Principal’s exclusive Distributor to sell the Products in the territory pursuant to the terms and conditions of this Agreement.  Distributor shall be the sole authorized Distributor for the Products in the Territory and Principal shall not appoint other distributors in the Territory or sell the Products in the Territory except through Distributor.

(B) Distributor is an independent contractor .Distributor shall have no authority to bind or commit Principal to any agreements of any kind (except as expressly agreed herein) nor shall Distributor have any authorization to incur any debt, obligation, or liability or enter into any contract or commitment on Principal’s behalf. 

.

Section 2. Territory - The term “Territory” as used herein, shall mean Canada and shall include all Food, Mass, Drug and Non-profit organizations.

Section 3. Products, Marketing and Insurance
(A) Principal reserves the right to discontinue the manufacture of, or to make such changes in the design, production, testing, packaging or formula of the Products as it shall, in its absolute discretion decide, provided it gives Distributor at least ninety (90) days prior written notice of any such discontinuance or change.

 (B) To insure the success of this Agreement for both Principal and Distributor, during the Term, Principal will not sell any of the Products (i) to any other person, firm or company in the Territory, or (ii) to any person, firm or company outside the Territory who it knows or has reason to believe intends to resell the Products for use in the Territory. Principal agrees to refer all parties who make inquiries relating to the purchase of Products in the Territory to Distributor.

(C) Distributor agrees to sell the Products to all classes of trade in the Territory and to (i) promote the sale of the Products through the Territory to potential purchasers thereof; and (ii) study and keep under review market conditions to ascertain the most likely areas or classes of customers to whom sales may be made.  Distributor agrees to advise of any sale inquiries it may receive for the purchase of Products outside the Territory and to report such information to Principal.

(D) Except for approved advertising expenses and approved co-op advertising pursuant to Section 11 hereof, Distributor shall provide all marketing and selling services for the Products throughout the Territory, including, but not limited to, all selling, warehousing, order processing, handling, shipping, collection, customer service and freight out services.  
(E) Distributor shall implement, at its own cost, such marketing programs, based on pricing, promotion and payment terms, as approved by Principal in consultation with Distributor. The sole discretion regarding pricing and promotion shall remain with Principal, who shall have the opportunity by prior notice to participate in any sales meetings or other marketing discussions of Distributor as they relate to the Products.

(F) Distributor shall provide such insurance coverage for loss as shall be acceptable to Principal, acting reasonably.  Such insurance policy(s) shall be standard comprehensive “all risks” policy(s) and shall name Principal as an additional insured thereunder.  Upon execution of this Agreement, Distributor shall deliver to Principal copies of all such insurance policy(s) currently in effect and thereafter on an annual basis shall deliver to Principal thirty (30) days prior to each renewal date copies of all renewal policy(s), accompanied in each case by a certificate of insurance evidencing such insurance coverage and Principal’s status as an additional insured thereunder and also indicating that such policy(s) have been renewed.  Each such policy shall provide that it may not be amended, cancelled or otherwise modified without prior written notice to Principal.  
Principal shall deliver to Distributor product liability insurance policy(s) currently in effect and thereafter on an annual basis shall deliver to Distributor thirty (30) days prior to each renewal date copies of all renewal policy(s), accompanied in each case by a certificate of insurance evidencing such insurance coverage and Distributor’s status as an additional insured thereunder and also indicating that such policy(s) have been renewed. Principal shall provide at least thirty (30) days written notice to Distributor, of any amendment, cancellation or other modification of such policy(s).
(G) Distributor shall have no authority to bind or commit Principal to any agreements of any kind (except as expressly agreed herein) nor shall Distributor have any authorization to incur any debt, obligation, or liability or enter into any contract or commitment on Principal’s behalf.  Distributor shall be considered an independent contractor. 
Section 4. Pricing, Payment, Title and Risk of Loss

(A) Pricing. Products to be sold by Distributor in accordance with this Agreement shall be sold by Distributor at the prices mutually agreed upon by Principal and Distributor (the “Product Price”). Principal shall have the right at any time to adjust the Product Price by giving Distributor written notice to that effect not less than ninety (90) days prior to the date upon which the adjusted Product Price is to become effective.


(B) Payment Terms. All payments shall be made in Canadian dollars.  The terms of payment by Distributor to Principal are net 45 days following the last day of the month in which the Products were sold by Distributor.  However, if any special terms of more than 45 days are given to the trade, terms of payment will be net 60 days after the last day of the month in which the Products were sold by Distributor.  Payment by Distributor to Principal is not subject to collection; payment shall be made whether or not Distributor has collected funds from their accounts.  Distributor shall remit payment to Principal net of: Product Costs, if any, which are to be reimbursed by Principal pursuant to Section 4(C) hereof; marketing costs, if any, which are to be reimbursed by Principal pursuant to Section 11 hereof; recycling fees, if any, which are to be reimbursed by Principal pursuant to Section 4(F)  hereof; and any other costs or expenses which are to be reimbursed by Principal pursuant to the terms of this Agreement. Principal shall not be liable and no deduction shall be made for any or all Canadian taxes (whether income, goods and service tax or otherwise) payable by Distributor.  It is understood that Distributor is responsible for Canadian taxes that it must pay on the sale of the Products.  
(C) Duties, Listing Fees & Health Canada Costs. Distributor shall pay all Canadian duty taxes, slotting/listing fees and Health Canada regulatory costs (collectively referred to herein as “Product Costs”) on the Products and components imported by Distributor pursuant to this Agreement.  Distributor shall promptly notify Principal of such Product Costs and  Principal shall reimburse Distributor for the amount of such Product Costs within 60 days after the last day of the month in which Distributor pays the Product Costs. Principal shall provide a NAFTA Certificate for all Products exported to Canada along with a commercial invoice at transfer price.   
(D) Third Party Obligations. Distributor acknowledges and agrees that it may use Vanguard Global Services or another third party to provide certain physical distribution services in the territory.  Distributor agrees that it shall be solely responsible for all payments, charges and costs that are incurred under such service agreements and shall indemnify and hold Principal and its representatives (as hereinafter defined) harmless from any and all costs or liabilities on account of such service agreements.

(E) Return of Products. Principal agrees that Distributor is entitled to enter into agreements with the trade that permit the trade to return unsold Products to Distributor for a full refund of the purchase price. Principal shall reimburse Distributor for all payments made to it by Distributor with respect to such returned Products within 45 days following the last day of the month in which the Products were returned to Distributor. 
Distributor agrees that it will refund the trade for any Products returned to it that were distributed by Principal’s previous distributors pursuant to an agreement that permitted the trade to return unsold Products. Principal agrees to reimburse Distributor for all payments made to the trade by Distributor with respect to such returned Products within 15 days of payment of the refund by Distributor. Further, Principal shall provide a reasonable estimate of the value of the Products distributed by Principal’s previous distributors that may be returned to Distributor and shall provide Distributor with a retainer for 75% of the estimated amount.

The provisions of this section 4(E) shall survive termination of this Agreement.

(F) Blue Box Program (Recycling) Fees: Principal recognizes certain Provinces in Canada will assess recycling fees to Distributor based on the environmental assessment of the packaging as determined by the Province and Principal agrees to reimburse Distributor for such fees.

Section 5. Defective Products - Principal warrants that the Products delivered hereunder shall be free from defects in material and workmanship and fit and sufficient for the purpose intended and shall comply with all applicable governmental laws and regulations. Principal shall promptly replace, at Principal’s expense, Products which prove to be defective whether by reason of defects in material, workmanship, design, specifications, fitness for purpose or compliance with applicable laws and regulations. Principal shall pay all transportation charges for shipment of replaced Products to Distributor and the return of all defective Products to Principal.  All replaced Products shall be shipped to Distributor F.O.B. Distributor’s warehouse.

Section 6. Force Majeure - If, because of force majeure, Distributor or Principal shall be unable to deliver or market Products then the obligations of Distributor or Principal, as the case may be, under this Agreement shall be suspended to the extent made necessary by such force majeure.  If Distributor or Principal is affected by force majeure it shall give notice to the other as promptly as practicable of the nature and probable duration of force majeure.  The term “force majeure” shall mean: acts of God or governmental authority, fires, explosions, floods, or other causes beyond the reasonable control of Distributor or Principal.
Section 7. Indemnifications - Principal hereby indemnifies Distributor and its officers, directors, distributors and shareholders against and agrees to hold them harmless from any and all damages, loss, liability, expense  (including without limitation, reasonable, out-of-pocket expense of investigation and attorney’s fees and expenses in connection with any action, suit or proceeding brought by, against or involving them) and cost incurred or suffered by them on account of any actual or alleged injury to person, including trademark infringement claims and product liability claims, arising out of the manufacture and sale of the Products, unless such damage is due to an unauthorized representation or the negligence of Distributor, in which case there shall be no obligation of Principal to indemnify hereunder.  

Distributor hereby indemnifies Principal and its officers, directors, distributors and shareholders against and agrees to hold them harmless from any and all damage, loss, liability, expense (including, without limitation, reasonable out-of-pocket expense of investigation and attorneys’ fees and expense in connection with any action, suit or proceeding brought by, against or involving them) and cost incurred or suffered by them on account of any actual or alleged damage to person arising out of the negligence or intentional misconduct of Distributor in selling or marketing of the Product unless such damage is due to the negligence of  Principal, in which case there shall be no obligation of Distributor to indemnify hereunder.  

The provisions of this section 7 shall survive termination of this Agreement.

Section 8. Confidentiality 
(A) Confidential Information. Distributor agrees to treat as confidential all data and information concerning the Products, including the formulas, manufacturing procedures and other confidential information (“Confidential Information”) of Principal. Distributor further agrees not to reveal, divulge or make known to any person, nor use such Confidential Information, either on its own behalf or on behalf of any third party, for any purpose whatsoever, during or after any relationship with Principal.  Distributor will take those steps taken to protect information, data or other tangible or intangible property of its own that it regards as proprietary or confidential, to insure that such Confidential Information is not disclosed.  Such confidentially obligation shall not apply with respect to any Confidential Information  (i) which is or hereafter becomes publicly available otherwise than by breach of Distributor’s obligations hereunder or (ii) which is or comes into possession of Distributor from a third person under no obligation of confidentially to Principal or (iii) which Distributor is required by law to disclose.  Distributor agrees that, without Principal’s prior written consent, it shall not release Confidential Information to the press, subcontractors, or consultants, or any other persons.  Any breach by Distributor of such confidentially provision shall be deemed a material breach of a material term of this Agreement pursuant to Section 12(A)(i).  

(B) Injunctive Relief. Distributor acknowledges and agrees that any breach or threatened breach of its obligation under this Section 8 shall entitle Principal, in addition to any other legal remedies available to it, to apply to any court of competent jurisdiction to enjoin such breach or threatened breach by Distributor, without the posting of a bond or a showing of special damages.

(C) Unenforceability. If any of the restrictions contained in this Section shall be deemed to be unenforceable, then the court making such determination shall have the right to reduce such extent or duration or other provisions hereof, and in its reduced form this Section shall then be enforceable in the manner contemplated hereby.
The provisions of this Section 8 shall survive the termination of this Agreement.
Section 9. Term - The initial term of this Agreement (“Term”) shall be for one year commencing on {date}  (“Effective Date”) and, unless terminated earlier as provided in Section 12 hereof, shall automatically renew for additional successive one (1) year periods.

Section 10. Product Price -
Distributor shall purchase the Products from Principal at a price equal to 80% of the Product Price. 

Section 11. Marketing - Principal shall only be responsible for marketing and advertising expenses for the Products, including coupon redemption or co-op allowances, which it has specifically agreed to be responsible for.
Section 12. Termination 
(A) Termination for Cause. If any of the following shall occur:
(i) a party fails, for any reason, to perform any covenant, condition, agreement or other obligation on the part of that party to be observed or performed pursuant to this Agreement, and such default shall continue for ten (10) days after written notice thereof by the other party;

(ii) a receiver, trustee, or liquidator of is appointed for any of a party’s properties or assets;  
(iii) a party admits in writing its inability to pay its debts as they come due; 
(iv) a party makes a general assignment for the benefit of creditors; 
(v) a party is adjudicated as bankrupt or insolvent; 
(vi) a petition for the reorganization of a party or plan of arrangement with its creditors, or its dissolution or liquidation, is filed under any law or statute and such petition is not stayed, vacated or dismissed within ninety (90) days; 

(vii) a party ceases doing business and commences dissolution or liquidation;

(viii) a party is unable to perform its duties hereunder for a total period of three (3) months in any one period of twelve (12) calendar months; or 

(ix) as to Distributor only, if Distributor becomes subject to the control of any firm or company which markets products in the product categories of the Products;
then the other party shall have the right to immediately terminate this Agreement by notice in writing.
(B) Termination on Notice. Either party may terminate this Agreement at any time by providing one hundred and twenty (120) days prior written notice. Further, this Agreement may be terminated at any time by mutual agreement of the parties in writing.
(C) Delivery of Books. Any termination of this Agreement shall require Distributor to deliver to Principal all books, papers, plans, drawings, literature, documents, samples, and other property of any kind whatsoever which has come into its possession in the course of its duties hereunder.  Distributor, on or before the effective date of termination, shall remove any references either to its appointment hereunder as Distributor which may exist on its premises, vehicles, website or stationary and shall arrange for the cancellation of any such references on advertisements or directories at the next reprinting.

(D) Effect of termination. Notwithstanding the termination of this Agreement, (a) neither party shall be released from any obligation that accrued prior to the date of termination; and (b) each party shall remain bound by the provisions of this Agreement which by their terms impose obligations upon that party that extend beyond the termination of this Agreement.

(E) Return of Products. Upon termination of this Agreement, Distributor shall have the right to return any unsold Products, including expired Products, to Principal on the same terms as with respect to returned Products pursuant to s. 4(E) above. Products in Distributor’s possession as of the date of termination of this Agreement shall be returned to Principal within ninety (90) days of the date of termination of this Agreement. Products returned to Distributor by the trade after the termination of this Agreement shall be returned to Principal within ninety (90) days after receipt by Distributor of the returned Products. 

If this Agreement is terminated pursuant to Subsection 12(A), the party described in Subsections 12(A)(i-ix) shall pay all shipping costs related to the return of the products to Principal’s warehouse. If this Agreement is terminated pursuant to Subsection 12(B), the party terminating the Agreement shall pay all shipping costs related to the return of the products to Principal’s warehouse.

Section 13. Reporting Obligations - Distributor shall provide Principal with monthly sales reports showing the sales volumes of each SKU sold by the Distributor during the month.  Each monthly report shall be due on or before the 5th day after the end of each month.
Section 14. Trademarks & Other Proprietary Rights. The Products shall at all times be referred to, labeled, marketed and sold under the registered trademarks of Principal. Distributor expressly acknowledges that all of Principal‘s trademarks, service marks, logos and trade names are the exclusive property of Principal and that all right, title and interest in such trademarks, service marks, logos, designs, trade dress or trade names and the goodwill associated therewith shall at all times be and remain the exclusive property of Principal.  Distributor expressly acknowledges that all of Principal’s trademarks, service marks, logos, designs, trade dress and trade names may be used by Distributor only in connection with the marketing, promotion and sale of the Products during the term of this Agreement and only as specifically authorized by Principal.  Distributor shall not obtain any right, title or interest by registration, use or otherwise, in or to any of Principal‘s trademarks, service marks, logos, designs, trade dress or trade names.  Upon termination of this Agreement for whatever reason, Distributor shall cease immediately the use of any and all of such trademarks, service marks, logos, designs, trade dress and trade names except as otherwise specifically provided herein.

Distributor shall cooperate with Principal in safeguarding Principal’s proprietary rights and interests with regard to trademarks, service marks, copyrights, patents, trade secrets, marketing plans and all other such rights of Principal.  Distributor shall promptly advise Principal in writing of any actual or threatened infringement upon any of Principal’s proprietary rights or interests of which it becomes aware.  Distributor shall assist and cooperate with Principal as requested by Principal to protect and enforce Principal’s proprietary rights, and Principal shall reimburse Distributor for all reasonable expenses in complying with this paragraph.

Section 15. Assignment - Distributor shall not have the right to assign this Agreement without prior written consent of Principal.

Section 16. Entire Agreement - This Agreement constitutes the entire understanding and agreement between the parties hereto and the terms of this Agreement cannot be waived or modified, except by an express agreement in writing signed by both parties.  Any waiver by Principal or Distributor of a breach of this Agreement shall not be considered a waiver of any subsequent breach of the same or any other term or condition of this Agreement.

Section 17. Governing Law - This Agreement shall be governed by and interpreted under the laws of Ontario. 

Section 18. Notices - All notices, requests, demands or other communication under this Agreement or in connection therewith shall be in writing and shall be deemed to have been given on the next business day after the delivery date, when delivered personally, by overnight courier or by fax, and shall be deemed to have been given five (5) days after the delivery date when sent by certified or registered mail, return receipt requested. Delivery hereunder shall be to the address or fax number as each party shall designate in writing. 

IN WITNESS WHEREOF, the parties hereto have executed this Agreement on the date first above written.

ASSOCIATED NATIONAL BROKERAGE

{Principal’s name}
By:  ______________________________

By: ___________________________

Steve Stubbs





Name:

Title:
President




Title: 

