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Shotaro Oshima

Farewell Speech in the DSB, 13 June 2012

Mr. Chairman,

Members of the DSB,

Mr. Director –General,

Dear Colleagues of the Appellate Body and its Secretariat,

Ladies and Gentlemen:

At the outset, I wish to thank all of you for your warm words and for providing me with this opportunity to address you at the conclusion of my term. 

Having had the privilege and honor to spend these remarkable four years in the company of the extremely intelligent, wise and collegial members of the Appellate Body, both present and past, and unbelievably dedicated men and women of the AB Secretariat, it is with a heavy heart that I have come to say farewell.
When my resignation took effect in April and I was told that the occasion for my farewell would be, in accordance with past practice, in mid-June at the time of the swearing-in of my successor Professor Chang - whom I wish to take this opportunity to personally congratulate and welcome, I was not sure whether I could come because I knew I would have started working for my government by then.
 
Then there was a more serious hesitation, almost reluctance, which was due to a voice from deep inside me that cast a serious doubt as to the advisability of my being here today.
This inner voice somehow reminded me of an old movie I saw over fifty years ago, "The Nun's Story." As some of the old timers here might remember, the young woman, played by Audrey Hepburn, takes the vow as a nun, but after the story of her life devoted to god, she decides to leave her convent and return to the life outside.
My doubt related to the question whether I would be breaking the oath I took four years ago to serve the truth as embodied in the covered agreements, by resigning from the AB in order to make myself available to go back to work for my government.
My recollection of the last scene of the movie was nebulous, and I could not remember whether the nun, having walked out into the “real world where people live and work and die,”
 actually looked back over her shoulder at the door that closed behind her. And the metaphor had to do with whether I could come and face you as if to re-enter through the door that I had closed behind me. After some searching for the movie on the internet, I confirmed that, in the very last scene, she walked away, never looking back, and then appeared the two words “The End.” 
During these past weeks, I have come to realize that I have been asked to work for my government upon its recognition that I had served the AB in an independent and impartial manner, true to the spirit of professionalism.
 
Four years ago, I came to the AB, with a life-long carrier as a professional diplomat, to serve the interests of the rules-based multilateral trading system. When I resigned, my integrity was, I believe, intact. My commitment and dedication to the rules-based multilateral trading system has not changed and will not change.
Having said the above by way of preamble ~~ Yes, the foregoing was only the chapeau~~ I will now turn to the operative part of my speech, but I will keep the rest rather short.
I will limit myself to raising a concern I have about the way WTO members react to Appellate Body reports.
When I joined the AB, I did not naively think I was entering a monastery-like place of sinless purity, but I did look forward to some respite from the intensely political atmosphere of trade negotiations.
Sadly, I realized that the politicking did not stop at the door, which said you are entering the sanctity of the dispute settlement process.
This became very evident every time AB reports were made public.

When a report is issued, almost always, we would see news reports coming from capitals of the parties where spokespersons claim victory or express regret. There were also some rare occasions when two sides declared victory against each other. Nevertheless, whether it was a win-win or win-lose situation, the very fact that the decisions were seen in terms of victory or defeat do not resonate well with the principles of the dispute settlement system.
Members of course have the right to express themselves when the DSB adopts the report. Nevertheless, it is profoundly disconcerting to see those who claim victory applauding the AB, in effect for “siding” with their arguments, and those who “lost” going at great lengths to criticize the AB for deciding against them, as if for both sides the principle of independence and impartiality of the AB did not exist. 

 
AB members are guided only by their conscience in clarifying the covered agreements, and will never take sides. Thus, its decisions can never be for or against the benefit of either of the sides.

The truth is, when an AB report is issued, there is no winner or loser among the parties, because the only winner is the dispute settlement process of the WTO and thus the WTO membership as a whole. It is a victory for the rule of law. 
*******

Before closing, I wish to mention that it is already fifty years since I first entered a university in Tokyo, my alma mater. Throughout the five decades since, the notion of the rule of law has been the object of my quest for understanding political systems and statecraft, be it domestic or international. 

After all, the rule of law is the essence of democracy, which is the best political system in providing stability, which is necessary for the security and predictability in the market, which in turn is critical for economic growth and social stability, which constitute the necessary basis for effective democracy. 

The logic of this virtuous cycle is true not only for nation-states but also, in this age of globalization, for the international political-economic system.

Being a rare specimen for whom this occasion marks my second time to face the WTO membership to say farewell, I wish to paraphrase my parting words when I addressed the General Council in February of 2005 and say, “An old Appellate Body Member never dies, he just fades away.” 

So, with these words, and before I completely fade away, I wish to reiterate my heartfelt gratitude to you all, WTO members, AB members past and present, for giving me the honor of serving the principle of the rule of law as Member of the AB. My final thanks go to those wonderful, best ever, members of the AB Secretariat who are absolutely irreplaceable.
Long live the Appellate Body, the WTO and the rules-based multilateral trading system!!
__________
� Appellate Body Report, EC – Hormones, paragraph 187.





