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.
Explanation

The expression ambush-marketing was coined by Mr. Jerry Welsh when he was working for American Express. A typical example of ambush-marketing was the campaign by American Express during the 1994 Winter Olympics sponsored by Visa: "If you are travelling to Lillehammer, you'll need a passport, but you don't need a visa".  

Initially conceived and depicted as very competitive type of marketing and a way to outsmart lazy sponsorship, ambush-marketing was contested by international organisations such as the CIO, FIFA, and similar organizers of world or regional events, who labelled them as “parasite marketing”, “gorilla marketing”, “piggyback marketing”, etc. In their view, ambush-marketing was a way for competitors to take advantage of the investments made by the sponsors of such events.

A distinction is usually made between marketing methods which directly infringe trademark rights or copyrights (reference or usage of the trademark or images of the official sponsor) or general and undisputed principles of unfair competition (untrue statements as its quality as an official supplier or sponsor) and more subtle marketing practices the qualification of which as unfair is more difficult or questionable. It is to address those more subtle practices that countries tempted to organise international sport events adopted specific provisions protecting the official sponsors of such events.  These legislations gave rise to controversies as to their utility, effectiveness and efficiency.  

The main question is therefore whether or not there is a need to adapt unfair competition legislation to ambush-marketing and whether such idea is appropriate from an economic standpoint.  Isn't the scope of the current legislation (in particular unfair competition) sufficient to tackle such practices when unfair or does it need to be buttressed by the introduction of specific provisions, prohibiting certain ambush-marketing practices or protecting names, logos, images, beyond the usual scope of trademark and copyright laws?

Legal questions
1 Has your country enacted legislation specifically aimed at prohibiting ambush-marketing? Or are there (concrete) plans to enact such legislation?

Ambush marketing is a relatively new phenomenon in Spain. Spain has no specific provisions regarding ambush marketing and there are not yet resolutions by courts or administrative bodies on matters relating to ambush marketing. There is, however, a resolution of a self-regulatory private body called “Autocontrol de la Publicidad” (Advertising Autocontrol)
, issued in 1998, in which charges of ambush marketing were made, although eventually rejected by this body. The content of this Resolution is further described below (see point 3(iii)).
The fact that ambush marketing has not been widely contested in Spain could explain why no specific legislation has been enacted on this practice. To the best of our knowledge, there are no plans either to enact specific regulation. Nonetheless, the current Spanish legal order provides a “corpus” of legislation which would allow dealing with complaints against ambush marketing and eventually preventing these types of practices from happening.
Questions in points 1.1. to 2 cannot be answered given the lack of such specific legislation.
1.1 Can you describe the material contents of such legislation?  Is the prohibition based on principles of fairness, interference in the economic sphere of the sponsor, misrepresentation, morality, or else?

1.2 Is there a unique test applicable to identify unfair ambush-marketing from competitive marketing practices or are there several tests?  Can you describe it/them?  Is the test referring to an attempt to get associated with the event or to pass off as a sponsor or is the test referring to the mere fact that the ambush-marketer is obtaining visibility without contributing to the event / whilst the sponsor paid for exclusive rights?  In the first case, did the introduction of these specific provisions lower the usual standard of confusion in your country?  In the latter case, how exclusive should be the right of the sponsor to trigger application of these provisions?  Are the anti ambush-marketing provisions aimed at the behaviour of competitors to sponsors to such events or do they have a broader scope, i.e. prohibiting any parasitic behaviour independently from the association possibly made with the sponsors?  What is the type of evidence to be produced to support an ambush-marketing claim, marketing polls, the average consumer, etc.?

1.3 Does this legislation include provisions extending the protection usually offered to the event’s registered name or official logo by trademark and copyright law to avoid any reference to the games, or the tournament or the mundial [the World Cup]or else and reserve such references to the official sponsors only?

1.4 What is the geographic scope of the protection?  Are the anti ambush-marketing provisions backed up by specific procedural provisions facilitating the recourse to tribunals in international situations?

1.5 What are the remedies available?  Are there remedies specific to ambush-marketing?  Who is entitled to take action against ambush-marketers, the official sponsors, the organisers, else, and under what conditions?

1.6 Are there specific sanctions applicable to ambush-marketing practices, such as administrative or criminal sanctions?  Are there specific authorities in charge of prosecuting such infringements?  Are there specific provisions to facilitate enforcement in relation to international and cross-border ambush-marketing practices?

2. What are the interests protected by the anti ambush-marketing provisions adopted in your country?  

Do they aim at protecting the interests of the sponsors to the event?  Do they aim at protecting the interests of the organizer(s)?  Do they aim at protecting public or private interests?

How does that anti ambush-marketing legislation arbitrate conflicts of interests between those of the official sponsors on the one hand and the interests of the sponsors of the players/athletes, the interests of the sponsors of supporters, or the interests of the public on the other hand?  In the absence of specific rule to arbitrate such conflicts, what are the applicable legal principles that can be used to resolve such conflicts (economic freedom vs personal freedom, usage of the public domain vs private use, constitutional principles)?

· Are the organizers resolving such type of conflicts through contractual obligations entered into at the time of the registration of the athletes/teams to the event and forcing athletes or teams not to display any advertisements for their sponsor? 

· Do the entry tickets refer to terms and conditions prohibiting the audience from displaying advertisements for non official sponsors?

· Are such contractual obligations valid under your law?

3. In the absence of specific ambush-marketing provisions in your country or in addition to such specific anti ambush-marketing provisions, are there other legal grounds on which such practices can be prohibited? Are there, for instance, special property rights for sport events or are the current unfair competition law or trade mark principles or other principles based on civil law or else, applicable to ambush-marketing?

Can you describe all the provisions that could be applicable to ambush-marketing situations?  Is there a criterion or test common to all these different provisions? 

What are the available remedies and to whom? 

Are there sanctions applicable (administrative or civil) and what are the authorities entrusted with enforcement authority?

The following general regulations could be used in order to attempt to protect sponsors or organizing entities from ambush marketing: 
(i) Ley 17/2001, de 7 de diciembre, de Marcas. (Trademark Act), 
(ii) Real Decreto legislativo 1/1996, de 12 de abril, por el que se aprueba el texto refundido de la Ley de propiedad intelectual, regularizando, aclarando y armonizando las disposiciones legales vigentes sobre la materia (Intellectual Property Act),
(iii) Ley 34/1988, de 11 de noviembre, General de Publicidad (General Advertising Act), 
(iv) Ley 3/1991, de 10 enero, de Competencia Desleal (Unfair Competition Act), and
(v) Ley 16/1989, de 17 de julio, de Defensa de la Competencia (Competition Act). 
(i)
Provisions of the Trademark Act 

One of the main features of most ambush marketing is its subtlety to evade the infringement of existing laws. Most of the practises are intelligent manoeuvres directly thought to achieve this circumventing result, i.e. be seen by potential customers as the sponsor of an event without having paid for this right. The non-authorized use of a registered trademark or related sign to achieve such a result constitutes an infringement of the Spanish Trademark Act and could be challenged before Spanish commercial courts (“Juzgados de lo Mercantil”) by the trademark right holders or licensees. 
However, advertisements of  products or services placed in an area surrounding the place where an event takes place or the free delivery of T-shirts, caps, or flyers at the entrance of an stadium, without using any protected trademark or logo from a third party, are conducts which would be very difficult to challenge. In these cases, no infringement claims under the Spanish Trademark Act could be brought by the affected sponsor or organising entity.  
Even if a registered trademark or sign is used, the questions that arises is whether its use by the alleged infringing company with just a general descriptive purpose and not with the purpose of distinguishing its products and services from those of the competitor sponsoring or organising the event would be contrary to Spanish trademarks laws. In this scenario, we believe that a distinction could be made between the clear use of a registered trademark or sign as such, which could be challenged under the Trademark Act (event if it is not used to establish a comparison with one’s products but just with a descriptive purpose as outlined before), and the generic reference to an event, such as “World Cup” without reproducing the trademark or logos associated to such event. In this latter case, as previously indicated, we find it very difficult that such practice would be challenged under the Spanish Trademark Act. 
(ii)

Intellectual Property (copyright) Act

Ambush marketing could lead to the infringement of the exclusive broadcasting rights of a third party or to the infringement of other creations protected by copyright, such as the “motto” or the song that identifies an even.
(iii)
General Advertising Act
The Advertising General Act prohibits companies from launching advertising campaigns which are unfair vis-à-vis a competitor
. Article 6.b of the Act considers “unfair” “any advertising capable of inducing to confusion with regard to businesses, activities, products, names, trademarks or other distinguishing signs of competitors, and also any advertising making an unjustified use of the appellation, distinguishing abbreviations (“siglas”), trademarks or logos of other companies or institutions, and, in general, any advertising contrary to the rules of good mercantile practices.

This is a general and very broad prohibition that, to the best of our knowledge, has never been used to punish ambush practices. In order to challenge such practices under article 6.b of the General Advertisement Act, the plaintiff would have to prove on a case by case basis, the “unfairness” of the advertising (such as the use of other’s trademarks) or submit any other evidence which could lead a commercial judge to rule that the advertising is against the rules of good mercantile practice. This provision sets a relatively quite high evidentiary standard for the plaintiff and therefore its use to challenge ambush marketing in its more nuance forms seems to be limited. 
The only ruling, and not even from a judge or an administrative body, but from a advertising private self-regulation association, regarding ambush marketing is found in  the Resolution of the Advertising Autocontrol Jury (“Jurado de Autocontrol de la Publicidad”) of June 8, 1998. However, this case gives some hint of how difficult could be to challenge ambush marketing under Spanish advertisement regulations.

In this case, the Advertising Autocontrol Jury had to deal with a complaint filed by the company ISL Marketing AG against Burger King. In the context of the 1998 Football World Cup in France, the complainant claimed that the issuing of vouchers by Burger King as prize for some customers to attend a match of the Word Cup amounted to an unfair way to benefit from a third party’s reputation, as Burger King tried to associate its business to the World Cup without being one of the sponsors. The Jury ruled that since no distinguishing sign or registered trademark had been used by Burger King, but just a mere generic reference to the World Cup of France 1998, Burger King had taken no benefit of the World Cup’s reputation. In addition, the Jury found that there was no exclusive right over the expression “World Cup of France 1998”. This Resolution shows that, as long as there is no reproduction of a third party’s property sign, logo, expression, or trademark, the unfair nature of practices such as that implemented by Burger King is very difficult to prove in court.
(iv)
Unfair Competition Act
The Unfair Competition Act contains several prohibitions that could be relied on by the affected companies to challenge ambush marketing practices before the Spanish commercial courts
. 
For instance, Article 6 of the Act provides that it is “unfair” any behaviour which is capable of confusing customers regarding the activity, services or the business of third parties. According to the Act, the risk of confusion on the origin of a product or service is sufficient to argue the unlawfulness of such behaviour. 
In addition, Article 12 of the Act prohibits any behaviour consisting of benefiting from a third parties’ reputation without its authorization. Thus, some practices of ambush marketing could be challenged under this provision. 

Finally Article 5 of the Act contains a very broad (and therefore difficult to apply in practice) prohibition on commercial conduct that is “objectively contrary to the requirements of good faith”.
Therefore, actions of unfair competition admit, at least, three argumentation lines. Ambush marketing can be described as an act of unfair competition if the plaintiff proves that (i) it creates a risk of association between the trademark advertised by the ambush marketer and that of the sponsors and/or organizers of the relevant event, (ii) it allows the ambush marketer to benefit from the reputation of the sponsors and/or organizers of an event, or (iii) it is conducted in a way that can be considered as contrary to the bona fides that must be present  in traders’ relationships.
In these three grounds of challenge, the evidentiary standard imposed upon the plaintiff is high:
(i) For the “risk of association” regarding the origin of a product or service in the Unfair Competition Law to be verified, the plaintiff must prove that the advertisement is capable to induce consumers to confusion regarding both products. This means that the consumer wrongly thinks or may think that there are economic, commercial or organisational relationships between the companies offering each of the products, even if it is aware of the fact that the organizer of the event and the advertised company are different, (indirect confusion risk).
Therefore, this prohibition would cover some practices of ambush marketing when the advertisement makes a generic reference to the event, but it would not cover other conducts, such as the distribution at the entrance of the event of caps or T-shirts. Indeed, in this latter case, it would be difficult to prove that the practice creates a “risk association” between the companies. This is even clearer in those situations in which the ambush marketer expressly states in its advertisement materials that it is not the sponsor of the event. 
(ii) As for the illegal profiting from a third party’s reputation, the plaintiff would have to submit evidence on the prestige of the event in the market (this should not be difficult in case of major events) and how the ambush marketer is “unduly” benefiting from the reputation of the plaintiff by somehow linking its products to the event. This second prong of the test is likely to be more virtual than real, especially when the ambush marketer is not using any third party’s registered trademark or sign. Furthermore not every conduct profiting from a competitor’s reputation is apt to infringe the Spanish Unfair Competition Act and, therefore, the test is likely to be very difficult to meet by the plaintiff in an ambush marketing lawsuit.
(iii)
Finally, a company harmed by an ambush marketing practice may try to rely on Article 5 of the Unfair Competition Act by arguing that the defendant is “objectively” acting against the good faith. Actions under Article 5 are not normally successful as the test to prove such unfairness is blurry. Therefore, in an ambush marketing case, the plaintiff would have to make a special effort to prove that the defendant is taking an “unduly” advantage from the efforts made by the organizer and/or sponsor of the event. The problem is that what “unduly” is must be determined on a case by case basis.

(v)
Defence of Competition Act 

As for the Defence of Competition Act, some ambush marketing practices could be considered contrary to articles 6 and 7 of the Act. Article 6 prohibits abuses of dominant position, and article 7 prohibits unfair behaviour when it seriously distorts competition in the relevant market and this serious distortion affects the public interest. Under an article 6 complaint, the plaintiff needs to prove that the defendant enjoys a dominant position in the relevant market (something not obvious to verify in most of the cases) and that it has abused of that dominant position. 
As for an Article 7 complaint, it needs to be pointed out that complaints under such provision have only been successful in very exceptional occasions. Therefore, in our view, the Spanish Competition Act does not seem to be the best tool to challenge such types of practices. 
In this regard, a recent judgment of the Spanish Supreme Court issued on June 20, 2006 (Telefónica vs. Tribunal de Defensa de la Competencia) would even make it more difficult than before to challenge before Spanish courts an ambush marketing practice under the antitrust laws. While not dealing specifically with ambush marketing, the Supreme Court has expressly upheld the right of dominant undertakings to launch aggressive advertisement campaigns since they are capable of boosting competition in the market.
Following the foregoing analysis, the answer to the questions below is as follows:
Examples

4. Could you give us a list of behaviours that have been or would be considered as prohibited ambush-marketing in your country?

Is any reference made to the event within a certain radius, not necessarily using the official name or logo of the event/organizers/sponsors, considered as prohibited ambush-marketing?  Would that be applicable to any type of business or only to competitors of the official sponsors? 

-
Unless registered or protected trademarks/signs are used, the described behaviour is not in principle prohibited under Spanish law.
Are marketing events or advertisements using athletes, referring to the sport practiced during the event also considered as prohibited ambush-marketing?

-
Unless registered or protected/trademarks signs are used, the described behaviour is not in principle prohibited under Spanish law.
Are marketing event or advertisements indirectly referring to the event during the event, or directly referring to the event before or after the event, also considered as prohibited ambush-marketing?

-
Unless registered or protected trademark/signs are used, the described behaviour is not in principle prohibited under Spanish law.
Is the preparation and sales of products, such as pastries, food products, etc. reproducing the logo or other images of the event, constituting ambush-marketing?

- This practice could be challenged under Spanish law, as it is very likely to amount to an infringement of IP rights. The use of images of the event does not necessary amount to an infringement. It would depend on the nature of the images, and whether or not they are protected by exclusive broadcasting rights.
Are disclaimers sufficient to prevent a qualification of a campaign as prohibited ambush-marketing?

- No if the campaign as such amounts to an infringement of Spanish trademark, copyrights, unfair competition or advertisements regulations.
During the event, the sponsor of a team/athlete, congratulate the said team/athlete for its performance during the event.  Could this be or has this been considered as prohibited ambush-marketing?
-
It is unlikely that such behaviour could be considered under Spanish law as an illegal ambush marketing practice.

Assuming that there are no contractual or other provisions preventing or prohibiting display of sponsors specific to an athlete/team, can the official sponsor reward the athletes who do not show/display the logo, the name or else of their own sponsor?
-
Unless, further clarification is provided to us with regard to this scenario, we cannot answer this question. As a matter of practice, we cannot think of a situation in which the display of sponsors’ specific logos vis-à-vis an athlete/team would not be regulated by a contract, either written or oral.

Is the organisation of a parallel event in the same town, region or country, or covering the same type of activity, possibly falling into anti ambush-marketing provisions?

- In principle, such scenario is unlikely to give rise to unfair competition concerns under Spanish law.
Is the purchase of TV slots for advertisements around the broadcasting of the event possibly considered as ambush-marketing and therefore prohibited?

-
In principle, such behaviour is not prohibited under Spanish regulations.
Is the sponsoring of another broadcast such as an historic, news or talk-show, regarding the event, possibly considered as ambush-marketing and therefore prohibited?

-
In principle, such behaviour is not prohibited under Spanish law.

Fundamental questions

5.1 In retrospect, have the specific anti ambush-marketing provisions enacted in your country been efficient to fight ambush-marketing?  Couldn't general principles of unfair competition law or other applicable legislations be sufficient to prevent the most egregious ambush-marketing practices?

Spain has not specific anti-ambush marketing provisions. However, some forms of ambush practices could be challenged under some of the existing regulations, as described in Section 4 above.

5.2 Could enforcement by sponsors of their exclusive rights, under the applicable specific or non-specific anti ambush-marketing provisions, be considered as constituting antitrust infringement (abuse of dominant position/monopolisation)?  

Please see answers to Section 4 above.
5.3 Aren't the anti ambush-marketing provisions enacted (envisaged/possibly envisaged) in your country, creating exclusive rights not foreseen by intellectual property law or other specific legislation aimed at creating such exclusive rights?  To which extent is this contradicting the often recognised principle that unfair competition should not create exclusive rights not foreseen by intellectual property or other specific legislation?

N/A

5.4 To your view, is it economically efficient to allow the sponsor, and to some extent the organiser, to internalise all positive externalities created by the organisation of the sponsored event?  Shouldn't the economic benefit expected from such an event, spill over the whole economy of the country/city/region organising the event and wouldn't that economy be better off if third parties could also take advantage of the event, thereby multiplying and extending its reach and consequently the returns to the sponsor/organiser?

The answer to this question would require the analysis of empirical data which is not currently available to us. However, as a matter of principle, any specific anti-ambush marketing legislation must be drafted in a way that does not produce the effect of freezing competition between different brands (both during the event and its aftermath). In other words, sponsoring a major event shall not allow sponsors to be shielded against competition from other non-sponsor competitors. Regulators should abstain from intervening if doubts exist as to the real anticompetitive effects of ambush marketing.
5.5 To your view, is the interest of the sponsor to obtain exclusivity over the event or to maximise its visibility?  Considering that question, is your anti ambush-marketing legislation efficient?

See our answer in Section 4 above.

5.6 Are there efficient non-legal answers to fence off ambush-marketing (creation of an anti ambush-marketing commission publicly stigmatising the ambush-marketing behaviour/multiplication of sponsors vs exclusivity, else)?

Yes. Ambush marketing practices could be dealt through private codes of conduct adopted by the players of each major economic sector.
Specific laws could also be used, but they raise the issue of how to enforce them in those jurisdictions in which the event is not taking place (but where they have a mass media impact, e.g. international sports’ events).
*    *    *
� The opinions expressed in this paper are personal and do not bind any other person or organization.





� ”Autocontrol de la Publicicidad” is a well-known advertisement self-regulation association in Spain. The most important companies in each sector belong to this association whose main purpose is to deal with complaints against unfair advertising. The Advertisement Autocontrol Jury (“Jurado de Autocontrol de la Publicidad”) applies the Code of Conduct of the Association which is based on the Spanish General Advertisement Act as well as the Spanish Unfair Competition Act. Its Members undertake to comply with the resolutions of the Jury. More information of this association is available at � HYPERLINK "http://www.autocontrol.es" ��www.autocontrol.es�





� The actions available under the General Advertisement Act are the following:


- Action of prohibition.


- Action of cessation.


- Action of rectification and publication of the holding of the judgment in the press.


- Action for damages based on Article 1.902 of the Spanish Civil Code is also available.





� The actions available under the Unfair Competition Act are the following:


- Action declaring the unfairness of the behavior.


- Cessation action of the conduct. 


- Action of removing the effects caused by the conduct (“Acción de remoción”).


- Action of rectification of the deceitful, incorrect or false information. 


- Action to claim damages caused by the act, in case of negligence or willful misconduct.


- Action for unjust enrichment when the conduct affects a legal position protected by exclusive rights.





