
Commentary 

A Proposal For Ethical Organ Donation 
by Charles J. Dougherty 

The curren t syste m of organ donatio n i n the U.S . does not suppl y al l 
the organ s tha t ar e needed , eve n thoug h transplantabl e organ s exist . 
Estimates of those who need kidney transplants in the U.S., for example , 
run fro m 6,00 0 t o ove r 20,000 persons ; thos e wh o di e unde r circum -
stances whic h mak e the m potentia l donor s probabl y numbe r aroun d 
20,000, Thu s th e numbe r o f potentia l donor s i s large enoug h t o matc h 
the need (b y twice, since the kidney i s a paired organ) , but onl y some 1 5 
percent o f thes e potentia l donors ' kidney s ar e actuall y transplanted. 1 

Similar circumstances prevail regarding the heart, liver, cornea, pancreas, 
and other transplantable organs; need far outstrips supply, yet the poten -
tial supply exists.2 And, a s organ transplantation becomes more medicall y 
routine, the demand for cadaveric organs in the future wil l likely increase 
dramatically. However , there is little reason to expect that the 'Voluntar y 
opt in " system , wher e donatio n o f cadaveri c organ s fo r transplantatio n 
requires a  voluntary ac t of donation eithe r by the dono r whil e he o r sh e 
was alive or after death by the next of kin, will keep up with the demand . 

Two factors help account for the present and predictabl e failure o f the 
current system . Mos t o f us , fo r deep-seate d psychologica l an d cultura l 
reasons, ar e unwillin g t o contemplat e ou r ow n death s an d th e circum -
stances of our bodies after  death . Consequently , to o few peopl e take th e 
steps necessary whil e aliv e to plan fo r donatio n o f organs a t death. Thi s 
means that appeal s for cadaveri c organs must then be made t o the dece-
dent's nex t o f kin . Bu t askin g th e nex t o f ki n fo r a  voluntary choic e t o 
donate th e bod y part s o f a  love d on e i n wha t ar e ofte n tragi c circum -
stances, accidental death o f an otherwise healthy mate , for example , ca n 
be exceptionall y difficult . Fro m th e relatives ' perspective suc h a  reques t 
can be devastating . By way of illustration, on e woma n describe d hersel f 
as "astounded an d utterl y appalled " when aske d t o donate he r lat e hus-
band's kidneys . "T o mak e suc h a  decisio n fo r onesel f i s hard enough, " 
she reported, "bu t to be asked to make i t on behalf of another, while one 
is so shocked and grief stricken is both harrowing and cruel."3 In sum, the 
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problems with the curren t syste m stem from persona l reluctance t o con-
sider one' s ow n deat h an d fro m th e poignan t circumstance s i n whic h 
next o f ki n ar e ofte n place d a t th e tim e o f a  reques t t o voluntaril y op t 
into donation of a recently dead loved one's body parts. 

Market Competition Or State Control? 

Several proposal s hav e bee n mad e t o addres s thes e problems . Tw o 
suggestions are especially extreme. The first proposa l is to give people a n 
economic incentiv e t o donate organ s by creation o f a  market fo r buyin g 
and selling body parts. The second extreme suggestion is to give the stat e 
the authorit y t o take needed bod y parts , a t least in circumstances wher e 
relatives d o no t initiat e objection s t o thi s taking . Bot h proposal s woul d 
likely increase the supply of organs suitable for transplantation , bu t bot h 
are, I think, ethically unacceptable . 

As different a s various marke t scheme s are , they shar e i n common a n 
attempt to give an exchange value to body parts , to make a human orga n 
a commercia l commodity. 4 Considere d fro m th e poin t o f vie w o f th e 
priceless mora l dignity o f persons , thi s alternative i s unacceptable o n it s 
face. Furthermore , commercializatio n o f orga n transfe r woul d likel y b e 
prejudiced agains t the poor , ma y lead t o quality problem s (le t the buye r 
beware), would provid e a n economi c incentiv e t o shorten huma n lives , 
and would likely tend over time to drive out genuinely charitable giving. 

The other extreme proposa l to increase the supply of cadaveric organs 
is to institute a government sanctioned taking , an eminent domain amon g 
the dead , a t least in cases in which th e nex t o f kin d o no t initiat e objec -
tions. This is not just a proposal, but the system in place legally in France, 
Denmark, Austria , Switzerland , Poland , Czechoslovakia , an d Israel. 5 

Though i n practice ther e i s often deferenc e t o relatives ' wishes, the offi -
cial policy in these nations is to presume consent and to salvage whatever 
organs ar e needed. 6 An d ther e ar e America n precedent s o f sort s fo r a 
state interes t i n th e corpse . Thes e includ e stat e authorit y t o determin e 
the proper preparation of the body for burial or disposal, to examine th e 
body t o determine caus e o f death , an d t o perfor m autopsie s i n case s of 
criminal investigation, where certain communicable diseases may be pres-
ent, and to settle insurance claims.7 

But i t is unlikely tha t suc h a  system of state taking would b e tolerate d 
in the U.S . It i s probably unconstitutiona l fo r du e proces s an d freedo m 
of religion reasons. 8 Even i n nations where th e la w allows organ taking , 
actual practices appear to soften th e law's impact. In France, for example , 
where suc h legal authority exists , it is seldom used . Generally , th e dece -
dent's family i s informed o f the inten t t o salvage cadaveric organs and i f 
an objection is lodged no organs are removed.9 This deference to the next 
of ki n ca n b e give n a n ethica l justification . Rober t Veatc h argues , fo r 
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example, tha t famil y member s hav e mora l responsibilitie s t o thei r ow n 
dead. Thes e includ e th e dutie s t o honor th e wishe s o f th e decedent ; t o 
fulfill commitment s to them; to protect the integrity of the corpse, includ-
ing preventin g mutilatio n an d exposur e t o assault ; t o provid e a  fittin g 
removal o f th e bod y fro m society ; an d t o offe r responsibl e servic e t o 
those lef t behind. 10 A n effectiv e polic y o f governmen t takin g o f organ s 
would conflict with some or all of these duties. 

Realistic Alternatives For Reform 

If these tw o extrem e proposal s fo r th e commercializatio n an d pricin g 
of organ s an d fo r governmen t sanctione d takin g o f organ s ar e ethicall y 
unacceptable, mus t we tolerate the weakness of the present system ? No t 
necessarily, sinc e ther e ar e tw o mor e moderat e alternative s fo r reform . 
The firs t i s a system of required reques t fo r donation . The secon d i s one 
of routin e remova l o f organs , bu t wit h th e righ t o f informe d refusa l b y 
the next of kin. 

A require d reques t syste m woul d hav e on e o r bot h o f tw o features . 
The firs t woul d requir e a  response t o the questio n o f organ donation b y 
all adul t citizens , perhap s b y a  mandatory checkof f o n a  driver's licens e 
application, a  ta x return , o r int o som e a d ho c nationa l registry. 11 Th e 
state o f Colorad o no w mandate s suc h a  choice durin g applicatio n fo r a 
driver's license.12 This response would then be made available to medical 
personnel a t the time of death. The secon d feature woul d require tha t in 
all cases of the death of a potential donor, a  request for organ donation be 
made directl y to the decedent' s family b y someone on the medical team . 
Laws mandating request for donation are now in place in twelve states.13 

With respec t t o the firs t elemen t o f required request , experienc e wit h 
the Unifor m Anatomica l Gif t Ac t i n th e U.S . an d wit h governmen t 
sanctioned takin g i n Franc e suggest s tha t medica l personne l wil l stil l 
likely turn fo r approva l t o the nex t o f kin, regardless o f the existenc e o f 
the decedent' s checkof f authorit y t o salvag e organs . An d ther e i s th e 
practical concern tha t a  forced choic e fo r o r agains t donatio n outsid e o f 
any pertinen t contex t ma y no t resul t i n a n increas e i n orga n donation . 
With th e sens e o f others ' needs an d th e inevitabilit y o f one's own deat h 
only theoretical realities at the time, it is just possible that this choice will 
not receiv e th e thoughtfu l attentio n tha t i t deserves . Further , sinc e th e 
choice wil l b e forced , resentmen t ma y wel l develop , issuin g i n mor e 
refusals to donate than proponents of this scheme expect . 

The other element of required request is probably the more feasible of 
the two , an d i t ha s me t wit h som e considerabl e succes s i n th e state s 
where it is the law.14 But required request to the next of kin does nothing 
to help deal with the apparently shocking cruelty of such a request to the 
family that is not prepared, tha t has never discussed this issue in advance 
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of tragic events. Thus, required reques t will probably stil l produce man y 
instances o f refusals bor n ou t o f the patho s within whic h a n affirmativ e 
choice t o donat e mus t b e made . I t i s therefor e unlikel y tha t require d 
request wil l allo w th e suppl y o f cadaveri c organ s fo r transplantatio n t o 
keep pace with increased demand.

The secon d option , routin e remova l wit h a  right o f informe d refusal , 
has a better chance of success.15 This approach would reverse the burde n 
of proo f i n orga n donation , fro m th e presen t on e i n whic h a  voluntar y 
choice mus t b e mad e t o op t int o donatio n t o on e i n whic h a  voluntar y 
choice would hav e t o be mad e t o opt out . A t death , eac h perso n woul d 
be presumed t o be a  willing organ donor unles s he or she was carrying a 
card indicating otherwise, was a member o f a religion or group known t o 
oppose orga n donation , o r the nex t o f kin refuses permissio n t o remov e 
organs. This last qualification i s of major significanc e because , unlike th e 
system of government sanctione d taking , routine removal with a  right of 
informed refusa l woul d requir e tha t th e nex t o f kin b e alerte d t o thre e 
things before an y orga n remova l take s place : First, th e nex t o f kin mus t 
be tol d tha t i t i s standard procedur e i n thes e case s t o remov e suitabl e 
cadaveric organs for transplant to needy others. Second, unless he or she 
refuses t o allo w removal , neede d organ s wil l b e remove d i n thi s case . 
And third , he or she can refuse permissio n for donation for any reason or 
for n o reason a t all , and suc h a  refusal wil l be respected withou t penalt y 
or prejudice . 

This system would stil l be charitable since the transfer o f organs would 
be neithe r a  selling and buyin g no r a  simple taking ; i t would remai n a n 
act of giving. It would stil l be voluntary because in every case the next of 
kin woul d b e give n th e optio n t o preven t donatio n i n a  fre e an d in -
formed manner . The advantage thi s system would have over the presen t 
voluntary opt in system and the required request approach is that next of 
kin acquiescenc e rathe r tha n activ e preferenc e woul d suffic e t o secur e 
needed organ s fo r transplant . Thi s woul d mak e th e psycholog y o f ap -
proaching bereave d nex t o f ki n easie r an d a  decisio n o n thei r par t t o 
allow donation less burdensome a s well. Rather than presenting a  shock-
ing an d potentiall y crue l reques t fo r a  love d one' s organs , unde r thi s 
system medical personnel would merely be seeking passive acceptance of 
doing what would the n be normal . From the nex t o f kin's point of view, 
this syste m woul d as k the m onl y i f they refus e o r the y believ e tha t th e 
deceased woul d hav e refuse d t o d o wha t i s usuall y done . Th e vexin g 
question o f whethe r o r no t donatio n i s o r woul d hav e bee n activel y 
preferred woul d be put aside by a public presumption in favor of routine 
removal. 

No doub t approachin g a  grieving nex t o f ki n woul d stil l be difficult , 
but i t woul d surel y b e easie r tha n th e approac h mandate d unde r re -
quired reques t schemes . I f i t i s i n fac t easie r fo r al l involved , i t woul d 
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likely lead t o a n enhance d suppl y o f needed cadaveri c organs for trans -
plant. I n France , wher e i n spit e o f th e la w allowin g governmen t sanc -
tioned taking , something like a system of routine removal with a  right of 
informed refusa l i s practiced, less than 1 0 percent of families approache d 
raised objections. 16 Thi s woul d likel y mea n a  dramati c increas e i n th e 
supply o f transplantabl e organ s i n th e U.S . Given th e figure s cite d ear -
lier, a  90 percent rat e o f acces s to suitable cadaveri c organs would mor e 
than satisfy al l present need and might adequately anticipat e future nee d 
for transplantabl e kidneys . This system would stil l be respectfu l o f indi -
vidual freedom a s it would allo w anyone t o opt ou t fo r an y reason. An d 
it would enhanc e th e commo n goo d becaus e i t would creat e a n institu -
tional presumption i n favor o f people helping people i n one o f the mos t 
intimate ways possible. 

But some, perhaps many , wil l not agree . They wil l reject thi s proposa l 
on its fundamental assumption , tha t the burden of proof can be reversed 
so as to presume everyone's willingness to donate their organs after death . 
Isn't thi s to assume, they migh t wel l ask,  tha t th e publi c has some clai m 
over a n individual' s body ? Eve n i f a n individua l o r nex t o f ki n ca n 
override thi s claim by an informed refusal , isn' t i t wrong to allow even a 
presumptive publi c clai m ove r suc h a  private entity ? I f anything i s inti-
mately and privately a  person's and only a person's, isn't it his or her ow n 
body? 

Certainly ther e i s a  trut h here . W e ver y muc h ar e ou r ow n bodies . 
They ar e th e foundation s o f ou r privacy . An d i f i t even make s sens e t o 
separate ourselves from ou r bodies enough t o meaningfully sa y this, our 
bodies ar e ou r mos t intimat e possessions . Ye t there ar e equall y compel -
ling socia l dimension s t o th e huma n body . Ou r bodie s represen t th e 
genetic achievements o f generations o f human an d prehuma n ancestor s 
living together socially . We are each the immediate resul t of the union of 
two othe r huma n bodies . Eac h o f ou r bodie s ha s bee n a  beneficiary o f 
the man y medica l advance s mad e possibl e b y th e sacrifice s o f countles s 
others an d o f th e socia l institution s whic h hav e sustaine d medica l re -
search, preventio n an d treatmen t o f disease, rehabilitation, an d car e fo r 
the sick and dying . Because many ar e unaware o f these socia l debts doe s 
not make the m an y less compelling. I t seems fitting i n light of these ver y 
real debt s t o other s i n general , an d t o th e institution s o f healt h car e i n 
particular, t o presum e a  willingness t o contribut e t o other s afte r death . 
And a  syste m o f routin e remova l wit h a  righ t t o informe d refusa l pro -
vides ample protection of individual freedom . 

It is time t o give this alternative carefu l consideration . Th e futur e wil l 
surely brin g increase d deman d fo r transplantabl e organ s an d a  publi c 
seeking policie s t o effec t this . I f require d reques t doe s no t allo w u s t o 
meet futur e orga n needs , th e unacceptabl e alternative s o f buyin g an d 
selling human organs and of government taking will become more attrac-
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tive i n spit e o f themselves . Routin e remova l wit h a  righ t o f informe d 
refusal i s a policy alternative tha t can satisfy genuin e human need s with -
out turnin g ou r bodie s int o commoditie s o r surrenderin g the m t o th e 
government. 
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