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Welcome

moment. There has been a veritable explosion of creativity in the
sector. New concepts abound, driven in part by a vibrant street
food scene, and consumer choice is greater than it has ever been.

The sheer diversity of UK restaurants and the food they offer is growing
all the time, and while London and the South East continue to generate
a wealth of new ideas and businesses, innovation is by no means lim-
ited to the capital. Leeds, Manchester, Bristol, Liverpool, Edinburgh and
Glasgow are justa few of the many UK cities that have their own thriving
independent restaurant scene.

So, a rosy picture as far as the consumer is concerned. But what about
the operator? Growth is a wonderful thing, but what about some of the
challenges it presents?

The Catererteamed up with law firm TLT to ask operators what their percep-
tion of growth in the restaurant business is, and what it means for the way in
which they do business. The results of that research can be found on pages 4-7
Some findings—such as the fact that the sector is undeniably in growth —are
as you might expect. Others, such as the fact that the opportunity for out-
side seating is one of the chief factors considered in choosing a restaurant
location, are more surprising.

Thanks to TLT, we also offer some key advice on how to make sure you
are set to take advantage of this growth, whether that is through guide-
lines on how to prepare for trade sales and buy-outs, key points to consider
when it comes to food hygiene and how to protect your brand.

And not simply content with presenting the findings of our survey, we
drew together some of the foremost experts in the field of restaurants to
discuss what they all mean (pages 8-11).

We hope you find it all of use. Long may the growth continue!

What an exciting place the restaurant industry in the UK is at the

Neil Gerrard, associate editor, The Caterer
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Get ready for growth

so than in the eating out market. Customers have never had it so good. The

range of offers on our high street (and online) has evolved rapidly through the
downturn in terms of range, value and quality. Competition for the leisure pound
has never been greater and successful restaurant operators are adapting to the new
environment they find themselves in.

Market changes are driven in part by a change in the dynamic of diners. With an
increasingly inquisitive palate and a demand for quality in provenance and service,
the patrons who frequent restaurants know what they want and how they want it.
What's more, if they don'’t get it they have the ability to tell the world before they even
leave the premises.

The need to innovate has permeated not only the food and beverage offer but also
mid and back office. This comes with a short-term cost and puts pressure on the
business model. In addition, an increasingly well trained and professionalised work-
force may expect more than the minimum wage to retain and engage them. Like-
wise, suppliers faced with increased wage bills and higher compliance costs may
seek to pass these on. For the unwary, margins will continue to be squeezed.

The arrival of disrupters, both technological and in the offers we see, means that
to grow and thrive restaurant operators must innovate and continue to evolve their
brands and how they deliver them. While this brings challenges, it also brings oppor-
tunity — who in the UK had heard of crowdfunding 10 years ago? If it had been
thought of, there certainly weren’t the technologies to deliver it in the manner we
are now seeing.

Restaurants face other challenges too, but of the traditional type that have come
round with the economic cycle, premium payments from tenants for entry into
leases of prime locations are back, business rates are under review, red tape mounts
and compliance costs grow.

On the back of these changes and in the context of a more confident economic
environment, TLT have partnered with The Caterer to produce this insight report
looking at growth in the UK restaurant sector.

As an adviser to restaurants across the UK, we wanted to examine the prospects
and challenges for the sector in the year ahead. Drawing on a survey of restaurateurs’
views, direct conversations with restaurant owners via an industry round table and
our own insights, we are confident this report will be a valuable tool for those look-
ing to succeed and grow in the year ahead.

The leisure sector has undergone radical change since 2008, witnessed no more

Contact
Julian Mant, leisure sector team, TLT, julian.mant@TLTsolicitors.com

“The arrival of disrupters, both
technological and in the offers we
see, means that to grow and thrive
restaurant operators must innovate
and continue to evolve their brands
and how they deliver them”

IN ASSOCIATION WITH
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The Caterer and law firm TLT

asked restaurateurs what

the next 12 months will hold

for the industry — here’s

what they predicted.
Neil Gerrard reports

ore than three-quarters of UK restau-
M rateurs expect the overall number of
restaurants to expand over the next 12
months, according to research conducted by
The Caterer in partnership with law firm TLT.

A total of 77.7% of restaurateurs polled said
they expected to see a small or significant
increase in restaurant sites across the UK.
Only 17.6% expected there to be no overall
change, with a tiny 4.6% of those surveyed
expecting a small or significant decrease.

And it was casual-dining and fast-casual
businesses that were the most likely to
increase the number of their restaurant sites.

Nonetheless, the results also pointed to some
of the significant challenges to achieving
growth. Principle among them was finding a
suitable site, which 66% rated as the most sig-
nificant, ahead of recruiting suitable staff (53%)
and the expense of acquiring the site (38%).

London was seen as the city offering the
greatest opportunity for growth (48% of
respondents), followed by Birmingham (17%)
and Bristol (16%). And when it came to the
type of location restaurateurs were after,
49% said they wanted to be on a town or
suburb high street, while 40% favoured a
prime city centre location.

Acquiring aleasehold site was the most pop-
ular method of increasing the number of res-
taurants in a business, followed by freehold.
The key factor when it came to acquiring a
leasehold properly was the duration of the
lease (chosen by 68% of respondents), fol-
lowed by the basis of rent reviews (56%), and
the obligation to maintain and repair (46%).
@ The results of The Caterer and TLT’s
research were discussed by a panel of top
casual-dining and fast-casual restaurateurs. To
discover their thoughts on the findings, see
the round table feature on page 8.

4| Insight Report

Glasgow 7%

Leeds 11%

The state of
the nation

Top 10 cities
for opening
new restaurants

If you were to open some new
restaurant sites, which cities would
offer the greatest opportunities

for growth? (Respondents were
allowed to give more than one answer)

Edinburgh 10%

Cardiff 13%

' . york /%

Manchester 14%

Liverpool 15%

Birmingham 17%

‘7 London 48%

Bristol 16%

www.thecaterer.com
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Thinking about the overall number of restaurant sites in the UK, how do you expect this to change
over the next 12 months?

Significant decrease 1%

Small decrease 4%

Significant increase 19%

No overall change 18%

Small increase 58%

If you were acquiring a leasehold property, what are the most important considerations? (Select all that apply)

Lease contains a break provision 34% ‘

Lease can be easily assigned to another tenant 39% ‘

There is certainty on service charges 23%

Basis of rent review (eg open market, linked to turnover or RPI) 56% ‘

Duration of lease 68% ‘

The maintenance and repairing obligations 46%

Energy efficiency/green considerations 12%

%

Julian Mant, real estate partner, TLT

“Acquiring leasehold property remains the most usual way for operators to take new restaurant space. Increased competition

for suitable locations, particularly in London, driven in part by renewed investor appetite for the sector, is pushing up rents.
“For the first time in some years, tenant premiums payable on entry are now being asked for in prime locations. This can

| have the knock-on effect of pushing up rents at review for established restaurants in the locality.”

Insight Report | 5
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When looking to expand your business, what preferred funding routes would you would consider?
(Select all that apply)

Bank loan 53% |
Other loan 19% |

Venture capital or private equity/investor 33%
Business angel 12%

Friends and family 15%
Online crowdfunding 7%

Stockmarket flotation 2% ||
Enterprise Investment Scheme 11%

Other 11% | . . . . .
0 10 20 30 40 50 60

o,

Andrew Webber, corporate partner, TLT %
“Venture capital and private equity investors remain particularly active in this sector. They are looking for opportunities
to back early-stage brands with a perceived leading edge for fast growth, as well as proven management teams leading
a new roll-out.

“There is a large appetite for debt and equity funding, and this is likely to remain the case as consumers continue
to drive growth and the market for exits through mergers and acquisitions remains busy. Tax incentives and access to
increased board support also mean that angel investors are often available to help early-stage ventures develop scale
and brand.”

What are the 10 most important factors in choosing a restaurant location?

Significant population living or working nearby 71%

Parking 57%

Good visibility from road/pavement 57% \

Existing footfall 56% |

Opportunity for outside seating 45%

Easy to get to by public transport 32% |

Proximity of retail businesses 30%

Being among other cafés, bars and restaurants 30% \

Accessibility for deliveries 29% |

Proximity of other leisure businesses ‘
(such as cinemas, theatres) 27% ! ! \ \ \ ! ! )

0 10 20 30 40 50 60 70 80
%

Matthew Phipps, partner and head of licensing, TLT

“The ability to use any available outside areas to extend restaurant space is clearly a very important consideration
when taking new premises, be it private space or public highway. Not only do such areas give scope to increase covers
in the summer months, but they can also showcase the restaurants’ offer to potential customers.

“As the process for gaining permission to use the public highway varies considerably between the different local
authorities, a flexible approach is required for multi-site operators with restaurants in different locations. You also
need to consider whether conditions on your premises licence restrict the use of outside space in a way that could
harm your business.”

6 | Insight Report www.thecaterer.com
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Why do you think =
the restaurant sector o
is shrinking, growing

or staying the same? THE NORTH

= “There are not enough diners in the out-of-city restaurants.” (NE)

“Pan-Asian continues to be a new trend and burgers seem to
continue to grow and get ‘dirtier’. The market will continue to be deal-led
as restaurants fight for business against the growing trend of apps and
social media deals.” (NW)

“You read in the catering news on a weekly basis of new
ventures or existing businesses expanding — it doesn’t seem to be
slowing down.” (NW)

“The economy is getting stronger.” (NW)

SCOTLAND

“We have added additional bedrooms,
so restaurant covers are increasing slightly.”

“There seems to exist a continued interest in new restaurant
concepts and, with a growing economy, the industry is likely to
expand.” (Yorks/Humb)

L “Weare already seeing new restaurants popping up, but pubs/
restaurants keep closing, especially rural ones.” (Yorks/Humb)

: EAST ANGLIA

L]

. “The market still isn’'t easy. There are still a lot

o of operators that underestimate the need to run as a
+ business and for the amount of investment required.
o There is, however, a growing need for quality, casual

« and flexible dining experiences.”

LONDON

“Expansion of chains will increase the
available outlets, though independents may
suffer as a result.”

“There is confidence in the market.”

NORTHERN IRELAND

7L “It is already increasing, which is great,
so hopefully more restaurants will follow.
The only drawback is there is a serious lack
of chefs in Northern Ireland.”

“| forecast the economy to grow
by a very small amount as consumer
confidence grows.”

“Single-unit operators can’t compete with
multi-sites. For the obvious reasons of ordering
power/stock-price reductions/sharing costs/

centralising costs. You must expand to survive.”

“There’s a growing market, new trends
and diverse, cosmopolitan audiences — younger
with high disposable incomes and a propensity
to experiment.”

“Restaurants remain an attractive investment
opportunity, but there could be difficulty getting
good, affordable sites — cost, competition, etc.”

“In our area it seems every business that
closes [retail] converts to catering. But there
are only so many slices in a cake.”

“Banks are providing funds more easily as

“P i in.”
eople are spending money again. 1
P P g vag we crawl out of yet another recession.”

= “| feel customers are still very price-sensitive for = “The new minimum wage will have

SOUTH EAST

(excluding London)

WALES

SOUTH WEST

“More street-food venues and casual dining.”

“England is still coming out of recession, so the

a big negative impact.” +
Z uncertainty of the income from restaurants still make

the fine-dining experience.”

“Hopefully, planning constraints will not saturate
our towns with restaurants, so those that are there
can thrive and survive.”

“Public demand expects ever-changing concepts,
which improves growth. Listening to the consumer and
not standing still will make growth increase.”

WL “New restaurant sites are becoming available
all the time, which is why | think there may be a small
increase in numbers. | think the trend for pop-up
restaurants and street food will continue

torise.”

F It will take time for the confidence in the
economy to take root.”

www.thecaterer.com

“l expect to see a few more
restaurants open, some new fashionable
chains, some independents — and all will
take a few of our potential customers. So
although maybe more and more people
eat out, the choice is huge, so we have to
work hard to keep our market share.”

“As retail moves away from the high
street to the internet, and landlords lower
ridiculously high rents, the gaps will be
filled by food-led businesses.”

A “People are still very financially
aware and carefully select when they
eat out.”

them a risky business and therefore not too tempting for
people to start up.”

AR you are a restaurant and do not survive due to the

competition, another one will take your place. So no increase,

but a change of ownership on the same premises.”

7 “I don’t think it will increase as much as it has in the

past. People are getting more lazy, so online food deliveries

and takeaways will increase.”

YL “The industry is at a stage it seems where existing
businesses are investing in renovating their brands and
adapting to meet the emerging needs of consumers. The
opening of new establishments, certainly in the South
East, has slowed down compared to last year.”

Insight Report | 7
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Round table participants

Mark Derry,
director,
Brasserie Bar Co

Tony Kitous,
founder, Levant
Restaurant Group

Steve Richards,
chief executive,
Casual Dining Group

Brandon Stephens,
founder, Tortilla

Jon Yantin,
commercial director,
the One Group

Julian Mant,
partner, TLT

Matthew Phipps,
partner, TLT

Chair: Neil Gerrard, associate editor,
The Caterer
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Restaurants round
table: taking the
industry’s pulse

More than three-quarters of UK restaurateurs
polled by The Catererin a survey with law
firm TLT believe the number of restaurants
will rise over the next 12 months. But
operators still face challenges, as our round
table discussion between movers and shakers
proved. Rosalind Mullen reports

What is the operator’s perspective of
the restaurant industry at the moment?
Steve Richards (SR): It's mixed. Some res-
taurant businesses seem to be sluggish. For
instance, business is tough for Wetherspoon,
so that tells us the high street is struggling —
or maybe people are trading up because the
economy is okay. Other bits are doing well;
for instance, London is solid.

And there is change on the high street.
There are more bespoke retailers, artisan
breadmakers and so on, who live above the
shop. There are eateries bringing life into our
town centres again, as well as the other phe-
nomenon of people moving to leisure parks.

Mark Derry (MD): In terms of choice,
consumers have never had it so good.
But operators are piling into locations and
so their cake is being cut thinner. There is
some interesting stuff going into country
towns though.

Jon Yantin (JY): The One Group operates in
London and internationally. When Amer-
icans come to see us in the UK, they are
amazed by the offer and innovation on our
high street and say we are ahead of the US.
I agree consumers have never had it so
good in terms of all the touchpoints, but is
it sustainable?

I think London is getting smaller. Five
years ago, Notting Hill was thriving and
now it is not. The heart of the action is
now in Zone 1, the City and the edges of
Camden — and it is getting tighter. The
footprint is shrinking.

Tony Kitous (TK): London is very different
from the rest of the country. Customers are
well travelled and understand the different
cuisines. We only have a few sites outside
London because the demographic is so dif-
ferent. [ was in Manchester the other day
and was trying hard to find London brands,
but I was struggling. It's not as obvious as in
London — for instance, around the Strand you
have several Pret A Mangers.

Julian Mant (JM): Tim Bacon has secured a
lot of the premium space in Manchester for
Living Ventures. He has shown a skill in
developing brands outside London and then
moving them to London.

SR: Our operations at Casual Dining Group
are in premium-mass areas, SO our pricing
in terms of customer aspirations and spend-
ing power is the same. But there are bits of
London - residential areas — where you can’t
make money because the consumer is hand-
ing it over to their mortgage companies.

www.thecaterer.com
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What are your thoughts on discounting?
SR: It is back in the market and it feels as if it
has increased. PizzaExpress is offering 40%
off between Monday and Friday.

TK: Isn't discounting a disease?

SR: It's everywhere, but some outlets ofter dis-
counting using different mechanics. Fixed-
price menus, for instance.

JY: Yes, it is at the perceived top end as well. It
is being done without using the phrase “dis-
counting”. You expect discounts only two or
three times a year when business is slack and
then there are the boom times such as Christ-
mas and New Year, so business blends out.

MD: Fixed-price menus go back hundreds of
years. Happy hours also stimulate business
and mean restaurants hit the ground running.
The problem is with an overt 50% off.

SR: We track it. Ed’s Diner is giving 50% off
from Monday to Friday. I have not seen that
level of discounting outside of January. How-
ever, August was a bad trading month because
of the weather and the train strikes and so on.

TK: TopTable [now OpenTable] has cheap-
ened and changed the industry. It charges

www.thecaterer.com

“If we can create extra
footfall to change the
atmosphere for the
people paying full
price, it improves the
experience for them”
Jon Yantin

for administration and then gets more per
booking. We don't use it any more.

Matthew Phipps (MP): But restaurants using it
must feel they are getting empty seats filled.

JY: The core of our concept is the vibe not just
the food, so we need more people. If we can
create extra footfall to change the atmosphere
for the people paying full price, itimproves the
experience for them and it is padding for us.

Can you comment on the fact that

some 77.7% of restaurateurs polled by
The Caterer and law firm TLT expected
to see an increase in the number of
restaurants over the next 12 months?
SR: People are dining out more. There are only

about 200 good high streets in Britain, but
500 branded openings every year. Thatis alot
of capacity.

MD: In three years, Bath has nearly trebled
capacity, but the population has stayed the
same.

MP: A lot of restaurants have gone into retail
spaces in Bath.

TK: Location is key. Everyone was talking about
Chiswick, but when established operations
went there, it didn’t work. It only works there
at weekends.

Property is a huge consideration for
restaurateurs, with 47% saying they
would consider acquiring leased sites
to expand and 44% preferring freehold.
What are your concerns?

MD: The government has already destroyed
pubs. Rates are escalating. If you can’t
pass it on to consumers, the consequences
are huge.

SR: Yes, property is the biggest challenge for
operators. It mightbe the death of independent
restaurants. Casual dining is growing, but
independents can’t cope. Is that the Britain
that people want?

Insight Report | 9

>



THE CATERER *

MD: Independents don’t have access to capital.

TK: The challenges are getting worse by the
month —the Living Wage, and rent is going up.

What do you need to consider when
looking at sites?

SR: We are investing in new-build leisure parks
and retail. Itis a big phenomenon in the UK.

JM: If tenants are being asked to pay a pre-
mium at the start of a lease then they have
less capital to invest in their business. Itis a
short-term gain for landlords as you get cash
up front, but you may not have a tenantin five
years’ time.

TK: Remember the days of 20 to 25-year leases?
Now they try to give you five or seven years
with so many options it's almost a licence.

MD: The nature of the market is that we pay a
huge amount of rent.

TK: Itis hard to compete. In some sites, if a res-
taurant brand comes in next door and can pay
more, they put our rent up. And if you can’t
afford it, somebody comes along who can.

Brandon Stephens (BS): There shouldn’t be a

10 | Insight Report

“The headache of
managing drivers
means companies
such as Deliveroo are
making a killing out of
the delivery business.
As restaurateurs,

we don’t know how
to manage drivers,
insurance and so on”
Tony Kitous

situation where one outlet determines rent.

JM: Are freeholds outside London out of the
question?

MD: The process of using covenants means
you lose flexibility. We did freeholds and then

flipped to sale and leaseback. One site could
make you £250,000, so if you get that in the
mix it is helpful.

What about finance? Half the
respondents in the research saw bank
loans as the preferred route. Do you
think a shift in the way restaurants
raise money - such as online
crowdfunding - could help?

JY: Crowdfunding is only good for certain
styles of business in a certain market.

SR: Enterprise Investment Schemes are a good
tool for smaller companies.

BS: Or the Seed Enterprise Investment
Scheme, which offers tax-efficient benefits to
investors in return for investments in small
and early start-up businesses.

JM: Yes, it is off-the-shelf now and easy to
access.

SR: Non-traditional banks are coming into
the UK with names you have never heard of
offering fixed-term amounts. You don’t have
to go to RBS. The demise of RBS took 30%
of lending out, but that gap has been filled by
these new guys. They can finance big business.

www.thecaterer.com
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What will be the impact of a National
Living Wage?

JY: It will take a while to bottom out. We
won't know the impact until quarter one
of 2017. We've got bigger things to worry
about at the moment. But it will probably
change our view of labour. We will see it as
more of a commodity and we will have to get
cute and clever and make use of technolo-
gies — both in the room and back of house —
without affecting the consumer. We need to
get smarter before we add 20p to everything
on the menu.

BS: It is a major challenge, but I hope we will
attract more productive staff.

JM: Bear in mind that suppliers will have to
put up costs too.

Will you welcome contactless payment
methods?

JY: Four or five players are coming and they
won't all survive. Apple Pay probably will. The
problem for the consumer is which app to use
in which restaurant, so people will probably
resort to credit cards again.

MD: I personally hate the end of the evening
when you can’t pay your bill.

www.thecaterer.com

BS: Apple Pay doesn’t solve that. Isn't the
whole point of going out to eat and drink and
get away from technology?

JY: We will get used to it. In three years’ time
we will be where we now are with social
media. In fact, I think prepay will come
in. In five years we will be asking the
consumer what they want. They will say
“I have got £50 to spend tonight, so who
wants my business?”

BS: Well, at Alinea in Chicago we were asked to
pay in advance instead of a deposit.

JY: Yes, for some restaurants if tables don’t
show it costs them a big percentage.

TK: We suffer from no-shows. You need to be
in a position to mend it, but you can’t give a
guest too many conditions.

MD: We are stopping online bookings at
weekends. We trialled it at one of our sites
and made £2,500 a week more. We found
thatif people have to ring to make a booking,
we can develop more of a relationship with
them and they are more likely to turn up.

PizzaExpress is introducing a delivery

TLT

TLT is a law firm with a specialism advising
the leisure sector, with offices in London,
Manchester, Bristol, Belfast, Edinburgh

and Glasgow. They assist some of the
leading restaurants, bars, clubs, brewers,
pub companies, hotels, caterers and

visitor attractions to stay ahead in this
highly competitive industry. Clients include
Barburrito, Boston Tea Party, Byron, Las
Iguanas, Living Ventures and Pizza Pilgrims.

service. Other companies use an
intermediary delivery service that can
charge up to 30%. Which is best?

TK: The headache of managing drivers means
companies such as Deliveroo are making a
killing out of the delivery business. As restau-
rateurs, we don’t know how to manage drivers,
insurance and so on.

JY: Asit grows I would be interested to see what
happens to the quality of food. It affects your
brand if the food is not delivered in good con-
dition. You need to research your packaging.

TK: And packaging can be expensive. Chi-
nese, Indian, pizza cuisines are deliverable,
but how can you deliver steak au poivre in a
good state? If you want the packaging to do
justice to your food, that could be £5 out of a
bill of £30, plus paying the delivery service —
sois it worth doing?

BS: We tried offering delivered food, but it
didn’t work as there was no critical mass. But
delivery companies such as Deliveroo are
here to stay — it has had funding of $100m
[since its 2013 start-up]. If you can get criti-
cal mass then it could become a platform for
operators that are not on a high street, butin
awarehouse.

Insight Report | 11
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Appetite for investment

With the economy feeling more buoyant, Jon Gill and Andrew Webber
advise on the options of trade sales or private equity buy-outs, and
offer some top tips for maximising the potential of these transactions

recent examples of an increasing appe-
tite by private equity to invest in the
restaurant sector. Whether as a direct invest-
ment, buy-out by an investor or a trade sale to
one of the larger groups, the drivers for this
are clear. Consumers appear confident, the
short-term economic outlook is positive and
investors are keen to put their money to work.
The primary targets are entrepreneurs with
an established group of restaurants; typically 20
ormore. For those in this category, it is possible
that investors or potential acquirers will get in
touch, keen to start a dialogue. These conver-
sations need not, of course, lead to an immedi-
ate transaction. However, they are nearly always
worth exploring because they can open the door
to joint ventures and other collaborations.
Before you start a dialogue, it is valuable to
have a conversation with the current sharehold-
ers and executive team to clarify objectives and
identify areas of alignment or perhaps misalign-
ment that a transaction may be able to solve.
Transactions come in all types of flavours,
from a “clean break” for shareholders with
value being fully realised at completion, right
through to a “buy-out” where the majority, if
not all, of the investment is made to grow the
business. In the latter scenario, existing share-
holders maintain ownership, albeit alongside

C oOte Restaurants and the Alchemist are

12| Insight Report

a third-party investor.

The opportunities are certainly out there.
But it will be the clarity of purpose at the start
that will help determine whether a change in
the existing ownership structure of the busi-
ness is really needed. This clarity will also help
to ensure that any transaction is designed to
deliver what the business needs.

Top tips

Think about the drivers for a transaction

Does the founder feel that running a larger
group, with all the management responsibil-
ity and administration that it involves, is no
longer providing fulfilment? Is there a per-
sonal desire to “de-risk” to some extent and
achieve a degree of financial security, whilst
continuing to be heavily involved in the busi-
ness and rewarded for growing it further?

Consider the desire for future growth

What further potential does the business have;
for example, geographic expansion or brand
extension? Can this be exploited with current
resources in terms of finance, people and
expertise? What is the management’s view
on building the business further?

Seek the right professional advice
This is a specialist area in which entrepre-

neurs will be dealing with parties for whom
the structuring and negotiation of transac-
tions is their core competency. Entrepreneurs
therefore need to surround themselves with
legal and financial advisers who know the
sector, know the counterparties and can pro-
vide the experience, resource and context to
achieve the right result. This can often result
in a “change point” for the business’ existing
advisers, who may have been well suited to
“business as usual” advice, but may not be the
right fit for such a critical and ultimately time-
consuming project.

Get the business fit for third-party scrutiny
Deal with any disputes quickly and perma-
nently, ensure the brand is properly protected,
ensure that any real estate issues are managed
professionally, and invest in the infrastructure
to demonstrate the business has the capacity
for further growth. These pre-emptive steps
will ensure that buyers or investors focus on
the future potential they are buying, rather
than being distracted by legacy issues that
could cause problems in the future.

Contacts

Jon Gill and Andrew Webber, corporate
partners, TLT, jon.gill@TLTsolicitors.com and
andrew.webber@TLTsolicitors.com
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Failing to protect your
brand at the outset
of your business

can have grave
repercussions further
down the line, so
invest now in your
brand to maximise
its future value, write
Nick Fenner and

Jo Pritchard

The problem

When it comes to seeking external invest-
ment, the due diligence spotlight will inev-
itably focus on the assets of the business,
including the rights to the trading name. Fail-
ing to take the necessary steps to protect the
brand early on can have adverse consequences
on valuation ata critical time for the business.

The law

A business’ brand is underpinned by a range

of intellectual property rights, which are pro-

tected by law. For example:

@ brand/product names can be protected by
registering them as trademarks in the UK
and overseas;

@ online presence can be protected by securing
domain names and social media identity;

@ original designs/logos can be registered as
designs.

By obtaining these registrations early on,
potential problems will be flushed out. Own-
ership of those registered rights will help
demonstrate to investors that the business
has taken the necessary steps to ringfence the

www.thecaterer.com

value in its intangible assets. This can signifi-
cantly enhance the potential for the business
to expand and therefore enhance its potential
future value.

Expert advice

Investors will want to know who owns the
brand, what steps have been taken to pro-
tect it against competitors, any historical con-
flicts, and the possibility of ringfencing the
brand against competitors going forward in
the future. There is nothing like an announce-
ment of an intended expansion to bring dis-
putes out of the woodwork.

In an increasingly competitive marketplace,
your brand identifies your business and val-
ues. It communicates with your customers
and differentiates you from your competitors.
Poorly selected or managed brands can result
in a loss of identity and recognition.

Working alongside the sales, marketing and
business development teams, leisure opera-
tors should consider early on the legal protec-
tion available for their brand to help maximise
and preserve the future value in the brand as
it grows.

To-do checklist

Some of the things to maximise the value in

brands include:

@ Choosing distinctive marks that don’t sim-
ply describe the product or services so that
the mark can be registered and protected.

@ Undertaking clearance searches before pro-
ceeding with new brand or product names.
You do not want to risk infringing a third-
party’s rights.

@ Ensuring that all possible trademarks are
registered, including brand names, product
names, logos and even unusual or inventive
menu items.

@ Effectively managing your trademark port-

BRAND

b Importance |

folio or instructing someone else to do so.
This will include keeping a record of dates
for renewals and some monitoring of con-
flicting subsequent applications.

@ Thinking about future expansion by consid-
ering where applications should be filed —
perhaps international expansion might one
day be on the cards?

@ Controlling changes to the brand presen-
tation, especially if the new design varies
significantly from the old one, as it won't
be protected by prior registrations. Leisure
operators should then consider new appli-
cations to protect their rebrand.

@ Ensuring that you own all of the artwork
used, either by creating artwork yourself
or if you commission a third-party to do so.
You should also make sure that all rights in
the artwork are assigned in writing to you.
The position under UK copyright law is that
the designer and not the commissioner will
be the first owner of a work. A recent case
involving Innocent Smoothies and an argu-
ment over the ownership of its iconic ‘Dude’
logo, which the court finally ruled was actu-
ally owned by Innocent, showed the impor-
tance of clearly setting out ownership of
artwork at the outset.

@ Protecting your brand by enforcing it where
necessary.

Beware

ADbusiness’ brand is one of its key assets. Busi-
nesses should make sure that they do not miss
any opportunity to protect it and maximise its
value wherever possible.

Contacts

Nick Fenner and Jo Pritchard, commercial
partner and legal director, TLT,
nick.fenner@TLTsolicitors.com and
jo.pritchard@TLTsolicitors.com
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Do you have a licence for café culture?

If you want to increase your capacity and offer your customers outdoor
dining, you may need to pay for a premises licence, says Piers Warne

The problem

Café culture, the Mediterranean dream of
sitting outside in the sun watching the world
go by, can be as appealing in Nantwich as itis
in Nantes. Unfortunately, the legal pitfalls in
obtaining such permission can be off-putting.
And with no set process for this, operators are
often left not knowing where to turn.

The law

The Highways Act 1980 put the matter in
the hands of local authorities. Originally, it
was the county councils that dealt with appli-
cations, but nowadays it can be the highways,
planning or licensing departments.

Such licences are referred to as ‘pavement
licences’ or ‘tables and chairs licences’. To
complicate matters further, additional per-
missions, such as planning, premises licences
or over-sailing licences may be required.
For the lucky few, a small number of authori-
ties require nothing at all.

Expert advice

The first port of call should be your council
highways department. With any luck, if they
don’t deal with applications any more, they
should be able to direct you to who does. Many
council websites will provide the information;
however, be prepared to spend time searching.

If a pavement licence is required, it is likely
that you will have to provide:

@ Detailed plans of the area to be licensed,
with dimensions, pavement widths and
reference to street furniture (lamp-posts, bins,
bus stops, etc);

@ Photos of the area, the proposed furniture
and barriers, and the furniture manufacturer
specifications;

@ A copy of your public liability insurance; and
@ The appropriate fee.

Each authority has different requirements
and different fees on application, so it’s always
worth reading them carefully. For instance,
the widths of pavement required to be kept
clear differs between authorities and some
fees can be quite high in certain city centres.

A pavement licence is granted for a set
period, usually between six months and four
years, and will require renewal prior to it
expiring. There is no set time for councils to
determine applications and it can take a very
long time (three to four months) if objections
are received, so apply early to ensure your
licence is in place for spring.

Other licences that may be required include:

Planning permission
This is to allow a change of use of the adopted
highway. Most permissions are for a set

14| Insight Report

“It can take a very long
time (three to four
months) if objections are
received, so apply early
to ensure your licence

is in place for spring”

period, usually a year or two, but can be
permanent. If planning is required, it is often
necessary to get it before the pavementlicence.

Premises licence variation

Itis worth checking your premises licence to
ensure no restrictions are on it that would
preventyou using the pavement licence. Some
authorities require off-sales for alcohol to be
permitted before customers can take alcoholic
drinks outside; others require the area to be
shown on the plans. Often itis a simple minor
variation to make the required change.

Over-sailing licences
These regulate awnings or other materials
overhanging the highway. Again, some

authorities require them, although this is
rare. You will need to have planning permis-
sion for any awnings.

To-do checklist

Unless you are lucky and don’t require a
licence, you will need to:

@ Establish which council department deals
with the process;

@ Establish which licences/permissions will
be required and what fees are payable;

@ Ensure that the area to be licensed leaves
the specified width for pedestrians on the
pavement;

@ Ensure the application has all the informa-
tion required to avoid delay; and

@ Make a note of the renewal dates and ensure
renewals are submitted in good time.

Beware

There are costly penalties for placing furniture
on the highway without permission. Most
authorities will offer a warning, but prosecu-
tions can be brought.

Contact
Piers Warne, real estate associate, TLT,
piers.warne@TLTsolicitors.com
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Food hygiene comes under scrutiny
with higher and more frequent fines

New rules will mean that companies can face penalties linked to their
turnover for even minor food hygiene offences, says Duncan Reed

The problem

Mass catering comes with risks. One large
leisure operator was recently fined £1.5m
for serving food unfit for human consump-
tion, resulting in one death and 33 falling ill.
The severity of the fine sends a clear message:
ensure your food hygiene procedures are
water-tight or face the consequences.

The law
The prosecuting authority accepted that had
the leisure operator’s food safety procedures
been properly followed, the incident could
have been avoided. But the mere presence of
these procedures was insufficient to protect
them from prosecution and a significant fine.
In this instance, the leisure operator argued
that the incident was attributable to the poor
conduct of the individuals concerned. The
pub manager and chef were in fact impris-
oned for perverting the course of justice after
itemerged they had tried to destroy and falsify
evidence. The jury took the view that the lei-
sure operator should have taken active steps to
ensure that members of staff were adequately
trained and aware of the risks.

Expert advice

If an organisation does place food on the mar-
ket that is unfit for consumption, the burden
is on them to prove that the internal food
hygiene procedures are sufficient. In other
words, the company would have to prove that
there was nothing more it could have rea-
sonably done to prevent the incident from
happening. As you can imagine, this can be
very difficult to prove.

Large-scale caterers therefore need to think
carefully about how their food hygiene proce-
dures work in practice. Having strict hygiene
rules in placeis a good start, but this will count
for nothing if it appears to a local authority
that the company has not checked that its pro-
cedures are being complied with at kitchen
level. For example, are regular health and
safety audits carried out? Does the organisa-
tion take a ‘zero-tolerance’ approach to poor
hygiene and discipline members of staff who
fail to comply with the company’s policies?

Last year’s annual report on food law
enforcement by local authorities revealed
that 411,077 interventions were carried out
in respect of food hygiene in 2013/2014.
Although only a small number of these
actually led to prosecutions, organisations
should be aware thatlocal authorities are pro-
active about food safety and hygiene laws.

www.thecaterer.com

“The new guidelines are
likely to result in higher
fines across the board,
but will particularly
increase fines for
organisations with

high annual turnovers”

Organisations involved in the sale of
food to consumers should be aware that the
Ministry of Justice’s Sentencing Council has
published new sentencing guidelines for
food safety and hygiene offences. The new
guidelines will be introduced in 2016 and will
resultin higher fines across the board, but will
particularly increase fines for organisations
with high annual turnovers.

To-do checklist

Organisations must put in place food safety
management procedures and keep up-to-date
records relating to these procedures. It is also

vital that members of staff who handle food
are supervised, instructed and trained in food
hygiene. The Food Standards agency outlines
that the four main things to remember for
good hygiene are cleaning, cooking, chilling
and cross-contamination.

Beware

Under the proposed guidelines, fines will be
pegged to the offending company’s annual
turnover, meaning that higher-grossing com-
panies will pay more. The highest possible
fine band under the proposed guidelines for
food safety and hygiene offences is between
£500,000 and £3m, which would apply to
organisations with an annual turnover of
above £50m.

Importantly, large and medium-sized com-
panies will also face higher fines for minor
technical breaches under the new guidelines.
This makes complying with food safety and
hygiene law more important than ever.

Contact
Duncan Reed, regulatory associate, TLT,
duncan.reed@TLTsolicitors.com
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